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TOLLIVER, ELIZABETH MINNIDTIELD, 
“4 ae ANN SCRUGGS, BLANCHE 


" . ths and EVELYN PERKINS, 


Plaintiffs 
COMPLAINT 


-Vs- 


"wai W. McGOVERN, Chancellor of the 
usd of Regents of the State of New 
York; WILLARD A. GENRICH, a member of 
thie Soard of Regents; THE BOARD OF 
ROCENTS OF THE STATE OF NEW YORK; and 
bi. EWALD B. NYQUIST, Commissioner of 


iducation of the State of New York, 


Defendants 


te essed snes seen 


Nature of the Case and Jurisdiction 


1. This is an action under the Civil Rights Act, 42 U.S.C. 51983, 


to ccclare unconstitutional a policy str .cment by the Regents of the Stace 
f Plo. f -L mic hae -} ° ‘ + - ¢ { 6 2 : ? 

Ot Lew York which has the purpose, intent, and effect of preventing the New 
Rene ee mi oes . a Ag . realae ey 

Yurw State Commissioner of Education from fulfil Ling his statutory and 


constitutional mandate to desegregate the public schools of the State of 


hew York. Jurisdiction is based on 28 U.S.C. §1343(3),(4), 2201, 2202. 


Plaintiffs 


2. (a) Plaintiffs Mary Anderson, Mazell Peoples, Christine Janes, 
. Nie by: 1S oe c. . — : ee . ie , . i 
Annie barnes, Christine Peyton, Francine Tolliver, Elizabeth Minnitield, 
Yvonne Wenley, and Ann Scrupregs are residents of the City of Lackawanna and 


46” 


Bite Sanat teats tm vice ts Mt Ree pos Metecin 1) es a 1079" 
re appellants in the Matter of Sylvers, 10 Ed. Dept. Rep. 122 LAme 20, 1872): ; 


Ed. Dept. Rpt. _, No. 8951 (Jan. 14, 1975; No. 8805 (April 4, 1974). 


Al 


YaintifLs Blanche Thomas aad Evelyn Perkins are resident: 
) 


of the City of Butralo and are appellants in the Macter of Yori 


e 


Lept. Rep. 115 (Feb. 15, 1965); Ed. Dept. Rpt. » No. 8949 (Jaa. 14 


oun pro > 


Defendants 
3. (a) Defendant Joseph W. McGovern 2s Chairman of the Board of 

Regents of the State of New York; he is sued as representative of the Board. 
The Board of Regents ("Regents") establish the policies and practices for 
the administration of the public school systems of the State of New York. 
Pursuant to N. Y. Educ. L. §207, they exercise ] lative functions con- 
cerning the educational system of the system, and, except as to the judicial 
{functions of the conmissioner of education, establish rules for carrying 
into effect the laws and policies of the state, relavi..g to education, 
“wr. McGovern and the Board are sued in their official capacity. 

(b) Defendant Willard A. Genrich is a member of the Board of 
Regents and a resident of the Buffalo az ea, in Buffalo, New York. He is sued 
in his official capacity. 

(c) Defendant Ewald B. Nyquist is the Comaissioner of Education 
of the State of New York. He is the chief executive officer of the state 
System of cducation and of the Board of xegents, pursuant to N. Y. Educ. L. 


$305. He has the responsibility for enforcing all laws relating to education 


and for executing all educational policies adopted by the Board of Regents. 


lie has general supervision over all elementary a secondary schools, 
Lackawanna and 


inciuding those in the public school systens of/Buffalo. He is sued in h 


official capacity. 


4, (a) Plaintiffs bring this action on behalf of themselves and 


: all other parents of children in the Lackawanna and Buifalo public school 
s oy stens. 
(b) This class is so numerous that joinder of all wembers is 
impractical. Thexe are questions of law and fact coumon to each member of 
. vic class and the claims of the representative plaintiffs are typical of the 
claims of cach member of the class. The representative plaintiffs will fairly 
and adequately protect the interests of the class. ‘The parties defendant have 
7 acted on grounds generally applicable to the plaintiffs’ class and therefore 
declaratory relief is appropriate with respect to-the class as a whole. 
FACTUAL BACKGROUND 
The Conmissioner's Actions 
5. Ina statement of policy issued by defendant Reycats in 1960, 
they adopted a policy that every child has a right to equal educational vppor- 
tunity, without regard to race, national origin, religion or. economic status, 
and that equality of educational opportunity cannot exist where chilidrea are 
segregated on the basis of race. That policy was repeated and elaborated in 
: position papers and statements of policy issucd by the Regents in 1968, 1905, 
and 1972, 
d 6. (a) At present and for many years, the public school systems in 
i the Cities of Buffalo and Lackawanna, in the State of New York, have suffered 
Ps . 
a from a very high and increasing degree of racial imbalance aad segregation, 
_ @ 
Bs and Commissioner Nyquist has so found. 
a3 (b) As a consequence thereof, plaintiffs filed appeals under N. 
Y¥. Educ. L. §310, alleging that the schools of Buffalo and Lackawanaa were 
. racially segregated, In the Matter of Yerby Dixon et ale; In the Mutter of 
A 


Cleola Mae Sylvers, ct al, 


a 


' eve 
acgents policies and to 


(1) In a decision and order dated February 15, 1965, the 


7 . s ° ~ 4 - . . a. | he? , ’ ? 
Connissioner of Education James ". Allen found that the Bufiaio 


schovl system was severciy segregated and he ordered the buifals 


School Board to prepare and submit to him a plan for the progres- 


° 4 ° 1 <2 & c ” Ce 
rated schools in the City of Burfalo. 


sive climination of segres 


(2) the Buffalo Board of Education has failed to do so, despite 


the passage of alinost 10 years since Commissioner Allen's opinion 
and order of February 15, 1965. Instead, and despite persistent 
efforts since January, 1972, by Cownissioner Nyquist and his staff, 
the Board has explicitly refused to do so, and has exhibited what 


Commissioner Nyquist has called "wiliul defiance.’ 


(3) In August, 1973, Commissioner Nyquist prepared an order to 
the Buffalo School Board requiring it to show cause wy a plin tor 
the integration of the Buffalo public schools included in such an 
order should not be implemented immediately. 

(4) A show cause o.Jer of this nature was not issued, however, 
until January 14, 1975. The order was made returnable on 
February 14, 1975, ten years almost to the day since the issuance 
of Commissioner Allen's order in the matter on February 15, 1965. 
A copy of the order of January 14, 1975 is attached hereto as 


Bs. Ae 


(5) In his decision and order of January 14, 1975, Coswmissioner 


Lal 


N has not only ne 


Nyquist found that the Buffalo Board ylected to 


cevelop and implement a plan for racial integration of its schools, 


but by certain of its acts, procedures and policies, has inccessce 


AY 


the Regent 


schools. 


ze 


e 
a 
e 1 P " ‘ , 
‘ ie set care Wi tdbade De asuae ‘ ! or 
» 
‘ ; : ' 
forth such Sch, provcecure fete } ie it 
quences thereos, Comnisnioner 4 i found 


nad “denied equality of 


children by reason of 


Fourteenth Awendwent 


(b) Efforts were also 


policies and to elim 


(1) In a decision 


Thomas, 10 Ed. Dept. 


certzin Lackawanna pupils were attending 


schools. 


(2) He had earlier ordered the Luckawanna 
voluntary plan but this 
(3) In a procecdin; 
Nycuist again ordered t 


(4) This effort also 


order dated April 6, 


Lackuwanna Board had 


such a plan, which was 


Nyquist ordered the Lac 


February 10, 1975, thre 


in the matter, why the 


their race’ 


De yun 


ang or 


the United States Con 


inate segreration in the 


a 

+ 
~ 
| 
et) 


orcer wes not compli 


brought by plaintiti 


proved unsuccessful 


\° Prin . . ahr Bias oe 
74, Commissioner wyquise 


rejected cooperative 


} . ns we 
order Gactcea JaTmuary 


Aawenaad ScHovL poara 


and had tiv 


| ‘4 
il ( ; 
r , 
any O71 : 


LO md Chik 
~ ¢ 
ane } ote Se 
Lo submit 
, Commiss. 
4 le 
a de eis mm 
= 
eld thet i.€ 


to develo)» 


and orde. 


of April b, 1974, should not b wile ented, _ FG. Lept. 
. 
kep. , No. $951 (jas. 14, 1975). 2 copy oi tnis decisi 
5 sas 53 * 
and order is “aitauched hereto as bx. b. 
= p 
(c) Similar efiorts were tude oy Ce issioner Nyquist on J wry 


14, 21975 io inteyrate the public schools of Utica, Newburzn, and Mt. Vernon 
‘ . ie A ne eas 

by the issuance of orders reguiring t 

show cause why specific plans for integration should not be adopied. In a1] 

five cuses, Coamnissioner Nyquist noted that his efforts to obtain voluntary action 

to desegregate the boards of education of the five cities had 1 been 


successful. 


. ° . . ' £ ) £. >, - “ - . 
8. (a) Commissioner Nyquist's plan for Burfalo, which was patterned 
on a plan prepared by the staff of the Buffalo Board of Education, calied ior 


each school in the district to "have a student population wich represents a 


cross-section of the school population of the city." The plan was quit 
Specific. See Ex. A, pp. 12-15. 

(>) Commissioner Nycuist's plan fer Lackawanne set u; similar 
racial proportions and was similaz quite specific. See No. 8505, pp. 3 De 


The Regent 


9, (a) For many years, local opposition to racial integration oi 


i public’ schools in the State of New York has been strong. Rece 


i become even stronger. 2 


* 
(b) For example, in 196%, the Legislature vf the State of New York 
: P c . a/° oe ’ > ' lay ° o% 
- cnacled LukB69,, Ch. 342 » which amend d Education Law §3201 by preventing the 
? Cunmissioner from assigning pupils or chools in order to inprove 
racial balunce. ‘That statute was sirucKk df ay this Couri, in Ja Vv 
wraii ed "1S | es " 710 (W nny 147 ( 7 ‘ea va? ‘ & 
Sb Ai UA SE gocke a een" gr © 4 Oo Pe) ee ee eee pisersyerd, cer a, ' tS. 
‘ i ¢ 
‘ 23 »* 
a ea ns a ea a ar an cl f\ _ Lad 


‘ i, 
(1°71). Whide in ferce and be lore being helid uneons i ituci nad, it 
intenced to and did’ prevent the Concuissioner Lrow tabin; any slieudtia 
: steps to reduce seyrepation in the New York State Public scho 

ee (c) In 1972, and despite the decision in i Ve Nyeuist, the 
Stute leyislature passed a bill similar to L.1969, Ch. 342, but this 1 veto 
because it was unconstitutional. 

10. Despite the ensctment of Ch. 342, the Regents continued to 
reiterate the need to integrate the New York State public schoo) systems 
. 
g and to desegregate them. Some of the Regents, notably Dr. Kenneth b. Clark, 


for his failure to preceed wor 


sharply criticized Contnissioner Ny 
expeditiously in his eiforts to desegrepate the New York State public schools. 


li. In 1974, four new Kevents were appointed: Willard A. Genrich, 


* 


Evelyn 1. Griffith, William Jovanovich and Genevieve S. Klein. Upon infor- 


mation ane belief, such Regents were questioned about their views on racial 


integration of the schools by members of the State legislature privy to znd 
=S a condition of their confirmation. In such cuest svning, the anti- 


antegration views of such legislators were wide clear to the Repents nominees, 
wno agreed to oppose busing and to cooperate with legislators siinilarl 
opposed. 
12. Upon infomation and belief, in June, 1974, several of the ne jy- 
appointed Regents sought to induce the Board of Regents to rece {from the 


. 


policy favoring integration of the schools. Such efforts cid not : 


ar 
~) 
~ 
a5 
~ 
oy 
rt 


+7 7 . ane aid . * - — - i< » + © * 
x procuce any policy statement or fornal policy chanye, but it did result i; 

j 

4 | postponement of show cause orders relating to Lackawanna. 

iz 

i 13. In October, 1974, a further effort was made by certain Kegenuts to 

' 
anguce the hoard of Reyents to recede from rine Regents’ policy faveriny iate- 
sration of the schools. This effort resulted in « policy statement da: 


« 
- 
‘ 
= ee 
Wt nines 25, 174. Alth go thet st te ii Paap reead ¢ ESR aTest ee Chee 
. 
+ " ; ¢ 
hecents! praovr policy, apreeangy cheat ‘ ma. ciel hie it fits te ty i 
portation of pupils, where such transportation is dewoustrably necessary to 
iehieve integrated education, may be an appropriate measure for eeucatri l 
officials to employ," it expressed certéin reservations ebout health and 
safety related to such transportation. It therevunron ordered that: 
"Fducation officials in the Stete shall provide grievance 
procedures and, where justified, uppropriate renedies to 
porcuts who maintain that the righis of their children to 
he: lth, sufety > and access To ¢ ality ecucat on | vi by en 
imperiled, cuntravened, or denied in the course of th 
‘ ) > 
assignuent of pupils tu schools, whether within or outside 
their neighborhoods." Quoted in Buffalo order, 17. 
14. Upon informastion and belief, it was the understanding of ar Teast 
> } + } ¢ P + - - , + ++ 0 one 
several Regents that they had a "gentlemen's apreenent™ with Consiseioner 
Nyquist that he would wake no orders calling for transportation vor oti-er 
pupil TeesslyNnient Hie of racial i iteration. 
c — a , ’ — ' 22 - - , 
] Ds Despite SUCH nepences understanding, on January 14, 197 a> 
Coxtaissioner Nyquist issued the orders described herein. 
16. These orders produced strong local hostility in the five cities 
: © 4 
atficcted and upon information and belief, fr ny of the Regents. In 
yp f - ft - . @ < P e a | “+ . - «¢ 
Buffalo, for example, the Corporation Counsel planned to seek an injunction 
against the rebruary 14, 1975 hearing. 
17. Oa January » 1975, the Regents 4 policy statement, 
hiich reads as follows: : 
ye» > Ba — P os } 
At a time when social chin: in our society are beth ri 
and radical, it is important chat public of fi be Sel tive 
and compassionate in their deliberations and decisi ‘ 
hepenls are aware thet in ‘ wtier vl ra L ants i 
the public schouols of the State of ew York rhere is < : t 
nut only the develop t ’ y pre Uple Our ¢ > Liat 2 2 = 
’ ’ ‘ } } 
GCiate ona contsnuin L’ ’. ine social « } ‘ 
that infona s ricun sociercy co nag us to ach : 5 - 
ciple that it is desirable for persons of different ecini 
origins to conduct their education together. Yet lhe Rescuts 


‘2. 


respons 


of the 


intent 


to inte 


this 


> 


‘ 
‘, 
- ‘ a | { } " ?,! ’ ‘ | ry 7 
reeathy il ‘ a tel we bites ite i 4 {ri j if ,- 
Lpibeerde other rationed sae ! ljy Wr. ‘ 7 j AT 
erlacenry. 
ie Terpreut huawe recent staal Qleers whey ; Lhe 
desirability ol Cte pte rs Td Wa tiblac SC sitruls, gfe 
here itLirm, ian Support ano ii addition thiat statement 
of policy, that their view of in rition is n based on 
quantitative ne « of school population. Int ration 
dows not, by definition, recuire that raci#] cuggas be 
use@ in determining the proper or desirable calettio rf 
population within a school. If scheol district is 1 ing. 
and has made, 2 serious effort to bring Sbuut equal oppor- 
tunity for learning amongst its students, including the 
opportunity for children of various cthnic groups te inter 
mingle and to share a cormon learning enviry nt, tre tt 
Regents maintain that the population of 4 school within 4 
school district need not be required to be crmopriseca by, or 
be ieasured by, ratios or quota of white to black (or 
J? i 
Hispanic) students. The Regents ¢ ect that if a school 
district avails itself seriously and truly of availsole 
means to integrute its student pop lation, then it snuuta 
not be requirec to e: tablish or maintain particuiar ré vb: 
of students from different ethnic vrizins. in short, raciial 
integration does not, in the Regent: ' statencnt of priicy, 
ly quantitative racial balance in a1] schools within a 
Al 
18. The policy statement of January 22, 1975, was issued as & €11% 
to Commissioner Nyquist's orcers of January 14, 1975, #s member: 
Board of Kegents have adwitted publicly. 
19. (a) Such policy statement was issued with the clear purpose « 
of preventing Commissioner Nyquist fron proceeding with his efiort 
grate the public school systems of the five cities referred co her 
since integration plans throughout the nation have been and must be basce 
mmnerical comparisons of racial enrollment quotas. 
(b) Members of the Bourd of kegents have themselves recognine 
purpose and intent. Chancellor McGovern hus declared tiat the rolic 
’ tte Pa ' r . ; - P ° 
nts a "dilution" of the Kezents' carlicr support for ilategretion,; 
Ciark has similarly characterized it; Regent Genrich im it cleus 


4 og | 


in, 


~ 


2’ ‘ 
ee ee ee ee steele 
-] 
‘ nor sp cluly »enforce the pul mi ( ‘ F 
gesune he will consider hiss order i bie icht | : 
20. Such pulicy has alreacy had sume of this pute tue effect 

J, Mueery 30, 1°75, cipitt days after the Keg its® stzie@uent, Init 

ifter nis show cause orders of January 14, 1975, Cimivass,0ne] 
ordered ull five hearings indefinitely postponed. At the very least, 
will woke it virtually impossible to mect Commissioner Nyquist’ i 

ic integration to bezin on § ber, 1975. The Kepents have thus, ee] ‘ 


integration by at least one your by the issuance of this policy stat 
21. Such indefinite postponement of orders alreacy long ov 


will apyravate the situation even further, for racial isolation inf 


and Lackawanna is and has been steadi increasing. 

yo Comnuissioner Nyquist serves at the pleasure OL the ‘ , P ) 
may dismiss him at any tine should he disobey their policies. Thus, #ny 
efiorts by him in tie future respecting proceedings in Che ive cit 
involved, as well as any other proceedings currentiv pending or that 
be brought, are under the shadow oi this "dilution" and iie will be dei 
froma taking meaningful action to desegregate the public schvols in th 
of New York. Moreover, should he resign or be dismissed, his success 
be similarly deterred. 

23. (a) By the purpose, intent and eficct of the January ein Rat 
statement, the Regents have thus rescinded and jmplicitly re; adiated vit 


previous policies favoring integration. 
(b) They have interferec with pending efforts to desezre 
and to integrate public schools found tu be seprepacec. 
(c) They have structured intermas yoveri ental proce 


w way as to liwit the Conuissioner's normal and 4 ual plenai 


eed eek oh WS 


statewent 


The Repents, by their pol 
have violated the Fourteeath Aneneuwent 


und thereby violated 42 


Constitution 


as 


scinding the 


repudiating and re 
integration and desegregation of the 
as described above, thereby continuin 
in the public schools; 

(b) by interfering with and 
desegregati 


expeditious resolution 


perpetuating 


delaying and; 


eeainges 


preventing hin 


iissioner Nyquist, thereby 


ination in the public schools 
Commiss 


(c) by Gceterring 


orders against buffalo, Lackawanna, 
State, thereby causing such school :s 
cenying equal educational opportunit 
enrolled the rein. 
The Regents, by their policy stat 
Fourteenth Amendme: 
because historical 


policy is to continue 


hools, and thus significaat 


discriminacion. 


follows: 


Regents 


preventing 


currently 


schoo] 


ret 
plait 
wnent 

Cons 


jiate objective, ana 


Sey regacca 


children 


e 7 
* 
: » 
me i i ein ta ete al Ne ith eS an eee ‘ : 
‘ te 
he The Revents, by theis pulicy Saiemenc Of Vers toc a” Ge A ; 
‘ herve violated the Fourteenth Amendinent to the Vite. elates Cone tcicarye 
mecHuse they have adopted an explic itly racial classification iy, Shih t hie 


the Counissioner's powers in descyregating schools, ther, by perpetuai 
racial discrimination in the schvols. 

26. The Regents, by their policy statement of Jannary 22, 197: 
have violated the Fourteenth Amendment to the United States Constitutior 
by violating New York Education Law §310 in order tv interfere with and 
deter the Conmissioner's efforts to desexyrepate. Under &310, the Co 
sioner has plenary quasi-judicial jurisdiction and powers, which mey ist 
be interfered with, once such jurisdiction has attached. Tix policy state- 


ment of January 2?, 1975, seeks to interfere with such jurisdiction and 


powers in order to prevent and deter him from has eiiorts to deseprervcte 
and integrate the public school Systems in the five above-named citic: , 
~ 
and to continue racial discrimination therein. 
27. Defendants' actions injure plaintiffs irreparably. 


REMEDY 


WHEREFORE, plaintiffs request: 
1. A declaration that the January 22, 1975 policy of the 


unconstitutional, 


». 
w 


2. The costs of this action, 


3. Reasonable attorneys’ fees. 
4. Such other and further reliecé a: is 2ppropriate. 
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DATED: February 12, 1975 
Amherst, New York 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, et al., 


Plaintiffs, 
NOTICE OF DEPOSITION 
-vs- 
Civ. 75-74 
JOSEPH W. MCGOVERN, etc., et al., 


Defendants. 


PLEASE TAKE NOTICE that plaintiffs herein will take the 
deposition of defendant EWALD B. NYQUIST on April 9, 1975, at 
10:00 a.m. at the office of the State Education Department, Albany, 
New York, before a notary public authorized to take testimony. 

PLEASE TAKE FURTHER NOTICE that defendant NYQUIST is re- 
quired to have with him for purposes of said examination all books, 
records, correspondence, memoranda and other materials relating to: 

(1) The position and views of defendant NYQUIST, each 
individual REGENT, and the REGENTS as a body with respect to any 
efforts by one or more REGENTS at the June, 1974 meeting of the 
REGENTS to take action with respect to the REGENTS' policy re- 
lating to desegregation of the public schools in New York State. 

(2) The position and views of defendant NYQUIST, each 
individual REGENT, and the REGENTS as a body with respect to action 
taken by the REGENTS on October 25, 1974, and the policy statement 
of that date relating to desegregation of the public schools in 
New York State. 

(3) The position and views of defendant NYQUIST, each 


individual REGENT, and the REGENTS as a body with respect to the 


A \Y 


show cause orders to the school boards of Buffalo, Lackawanna, 
Utica, Newburgh, and Mt. Vernon relating to desegregation of the 
public schools of those cities. 

(4) The position and views of defendant NYQUIST, each 
individual REGENT, and the REGENTS as a body with respect to any 
actions taken on January 22, 1975, includin., the policy statement 
of that date, relating to desegregation of the public schools in 
New York State. 

(5) The position and views of defendant NYQUIST, each 
individual REGENT, and the REGENTS as a body with respect to any 
and all actions taken on February 20, 1975, relating to desegrega- 
tion of the public schools of New York State. 

(6) The position and views of defendant NYQUIST, each 
individual REGENT, and the REGENTS as a body with respect to any 
and all actions taken by the BOARD OF REGENTS at the March, 1975 
meeting, relating to desegregation of the public schools of 
New York State. 

(7) The legislative « nfirmation of REGENTS JOSEPH W. 
McGOVERN, EMLYN I. GRIFFITH, WILLARD A. GENRICH, WILLIAM JOVANOVICH, 
and GENEVIEVE S. KLEIN in 1974. | 

Respectfully submitted, 

HERMAN SCHWARTZ, ESQ. 

New York Civil Liberties Union Foundation 
525 O'Brian Hall 

SUNYAB North Campus 

Amherst, N. Y. 14260 

(716) 636-2091 

NATHANIEL JONES, ESQ. 

N.A.A.C.P. 


1790 Broadway 
New York, N. Y. 


GEORGE M. HEZEL, ESQ. 
STUART R. COHEN, ESQ. 
Legal Aid Bureau of Buffalo 
DATED: Amherst, New York 281 Ridge Road 
March 11, 1975 Lackawanna, N.Y. 14218 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, et al., 
Plaintiffs, NOTICE OF DEPOSITION 
-vVs- Civ. 75-74 
JOSEPH W. MCGOVERN, etc., et al., 


Defendants. 


PLEASE TAKE NOTICE that plaintiffs herein will take the 
deposition of REGENT KENNETH B. CLARK on April 11, 1975, at 
10:00 a.m. at the office of the State Education Department, Albany, 
New York, before a notary public authorized to take testimony. 
PLEASE TAKE FURTHER NOTICE that REGENT CLARK is required 
to have with him for purposes of said examination all books, 
records, correspondence, memoranda and other materials in his 
custody or control relating to: 
(1) Action or discussions by REGENT CLARK, by the BOARD 
OF REGENTS as a whole, and by defendant NYQUIST in any way relating 
to desegregation of the New York State public schools at the 
REGENTS' meetings of: 
(a) June, 1974 
(b) September, 1974 
(c) January, 1975 
(d) February, 1975 
(e) March, 1975 
(2) The situation preceding and up to the policy statement 
of October 25, 1974. 
(3) Any agreement between defendant BOARD OF REGENTS and 


defendant NYQUIST to the effect that defendant NYQUIST would make 


~ 


no orders calling for transportation or other pupil reassignment 


methods of racial desegregation. 


(4) Defendant NYQUIST's show cause orders of January 14, 


1975, to Buffalo, Lackawanna, Utica, Newburgh, and Mt. Vernon. 


ment of January 22, 


(5) The situation preceding and up to the policy state- 


1975 regarding desegregation. 


(6) The situation preceding and up to the February 20, 


1975 clarification statement regarding desegregaticn of the schools. 


DATED: 


Amherst, 
March ll, 


New York 
1975 


Respectfully submitted, 


HERMAN SCHWARTZ, ESC. 

New York Civil Liberties Union Foundation 
525 O'Brian Hall 

SUNYAB North Campus 

Amherst, N. Y. 14260 

(716) 636-2091 


NATHANIEL JONES, ESQ. 
Risch. 

1790 Broadway 

New York, N. Y. 


GEORGE M. HEZEL, ESQ. 
STUART R. COHEN, ESQ. 

Legal Aid Bureau of Buffalo 
281 Ridge Road 

Lackawanna, N. Y. 14218 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, et al., 


Plaintiffs, 
“a> NOTICE OF DEPOSITION 
JOSEPH W. McGOVERN, etc., et al., Civ. 75-74 
Defendants. 


PLEASE TAKE NOTICE that plaintiffs herein will take the 
deposition of REGENT GENEVIEVE S. KLEIN on April 14, 1975, at 
10:00 a.m. at the office of the State Education Department, Albany, 
New York, before a notary public authorized to take testimony. 
PLEASE TAKE FURTHER NOTICE that REGENT KLEIN is required 
to have with her for purposes of said exmination all books, records, 
correspondence, memoranda and other materials in her custody or 
control relating to: 
(1) All contacts and communications with members of the 
New York State legislature and others relating to REGENT KLEIN's 
nomination and confirmation in 1974 as a REGENT. 
(2) Action or discussions by REGENT KLEIN, by the BOARD 
OF REGENTS as a whole, and by defendant NYQUIST in any way re- 
lating to desegregation of the New York State public schools at 
the REGENTS' meetings of: 
(a) June, 1974 
(b) September, 1974 
(c) January, 1975 
(ad) February, 1975 


(e) March, 1975 


(3) The situation preceding and up to the policy state- 


ment Of October 25, 1974. 

(4) Any agreement between defendant BOARD OF REGENTS 
and defendant NYQUIST to the effect that defendant NYQUIST would 
make no orders calling for transportation or other pupil re- 
assignment methods of racial desegregation. 

(5S) Defendant NYQUIST's show cause orders of January 14, 
1975, to Buffalo, Lackawanna, Utica, Newburgh, and Mt. Vernon. 

(6) The situation preceding and up to the policy state- 
ment of January 22, 1975 regarding desegregation. 

(7) The situation proceding and up to the February 20, 
1975 clarificacion statement regarding desegregation of the 
schools. 

Respectfully submitted, 


HERMAN SCHWARTZ, ESQ. 


New York Civil Liberties Union Foundation 


525 O'Brian Hall 
SUNYAB North Campus 
Amherst, N. Y. 14260 
(716) 636-2091 


NATHANIEL JONES, ESQ. 
Neishvaer's 

1790 Broadway 

New York, N.Y. 


GEORGE M. HEZEL, ESQ. 
STUART R. COHEN, ESQ. 

Legal Aid Bureau of Buffalo 
281 Ridge Road 

Lackawanna, N. Y. 14218 


DATED: Amherst, New York 
March 11, 1975 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, et al., 


NOTICE OF DEPOSITION 


JOSEPH W. MCGOVERN, etc., et al., 


Defendants. 


PLEASE TAKE NOTICE that plaintiffs herein will take the 
deposition of defendant WILLARD A. GENRICH on AprijJ 15, 1975, at 
10:00 a.m. at the office of the State Education Department, Albany, 
New York, before a notary public aut':o1rized to take testimony. 

PLEASE TAKE FURTHER NOTICE that defendant GENRICH is 
required to have with him for purposes of said examination all 
books, records, correspondence, memoranda and other materials in 
his custody or control relating to: 

(1) All contacts and communications with members of the 
New York State legislature and others relating to defendant 
GENRICH's nomination and confirmation in 1974 as a REGENT. 

(2) Action or discussions by defendant GENRICH, by the 
BOARD OF REGENTS as a whole, and by defendant NYQUIST in any way 
relating to desegregation of the New York State public schools at 
the REGENTS' meetings of: 

(a) June, 1974 

(b) September, 1974 
(c) January, 1975 
(ad) February, 1975 


(e) March, 1475 


«t= 


(3) The situation preceding and up to the policy state- 
ment of October 25, 1974. 

(4) Any agreement between defendant BOARD OF REGENTS and 
defendant NYQUIST to the effect that defendant NYQUIST would make no 
orders calling for transportation or other pupil reassignment 
methods of racial desegregation. 

(5) Defendant NYQUIST's show cause orders of January 14, 
1975, to Buffalo, Lackawanna, Utica, Newburgh, and Mt. Vernon. 

(6) The situation preceding and up to the policy state- 
ment of January 22, 1975 regarding desegregation. 

(7) The situation preceding and up to the February 20, 
1975 clarification statement regarding desegregation of the schools. 

Respectfully submitted, 

HERMAN SCHWARTZ, ESQ. 

New York Civil Liberties Union Foundation 
525 O'Brian Hall 

SUNYAB North Campus 
Amherst, New York 14260 
(716) 636-2091 

NATHANIEL JONES, ESQ. 
N.A.A.C.P. 

1790 Broadway 

New York, New York 

GEORGE M. HEZEL, ESQ. 
STUART R. COHEN, ESQ. 
Legal Aid Bureaucd Buffalo 


281 Ridge Roa 
Lackawanna, N.Y. 14218 


DATED: Amherst, New York 
March 11, 1975 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, et al., 
Plaintiffs, 
-Vs- NOTICE OF DEPOSITION 
JOSEPH W. MCGOVERN, etc., et al., Civ. 75-74 


Defendants. 


PLEASE TAKE NOTICE that plaintiffs herein will take the 
deposition of REGENT WILLIAM JOVANOVICH on April 16, 1975, at 
10:00 a.m. at the office of the State Education Department, Albany, 
New Yor’. before a notary public authorized to take testimony. 

PLEASE TAKE FURTHER NOTICE that REGENT JOVANOVICH is re- 
quired to have with him for purposes of said exam’ \ation all books, 
records, correspondence, memoranda and other materials in his 
custody or control relating to: 


(1) All contacts and communications wic. members of the 


New York State legislature and others relating to REGENT JOVANOVICH's 


nomination and confirmation in 1974 as a REGENT. 
(2) Action or discussions by REGENT JOVANOVICH, by the 

BOARD OF REGENTS as a whole, and by defendant NYQUIST in any way 
relating to desegregation of the New York State public schools at 
the REGENTS' meetings of: 

(a) June, 1974 

(b) September, 1974 

(c) January, 1975 

(d) February, 1975 


(e) March, 1975 


! 
iv 
i 


(3) The situation preceding and up to the policy statement 


of October 275, 1974. 

(4) Any agreement between defendant BOARD OF REGENTS and 
defendant NYQUIST to the effect that defendant NYQUIST would make 
no orders calling for transportation or other pupil reassignment 
methods of racial desegregation. 

(5) Defendant NYQUIST's show cause orders of January 14, 
1975, to Buffalo, Lackawan:a, Utica, Newburgh, and Mt. Vernon. 

(6) The situation preceding and up to the policy state- 
ment of January 22, 1975 regarding desegregation. 

(7) The situation preceding and up to the February 20, 
1975 clarification statement regarding desegregation of the schools. 

Respectfully submitted, 
HERMAN SCHWARTZ, ESQ. 

New York Civil Liberties Union Foundation 
525 O'Brian Hall 

SUNYAB North Campus 
Amherst, N. Y. 14260 

(716) 636-2091 

NATHANIEL JONES, ESQ. 
N.A.A.C.P. 

1790 Broadway 

New York, N. Y. 

GEORGE M. HEZEL, ESQ. 
STUART R. COHEN, ESQ. 

Legal Aid Bureau of Buffalo 
281 Ridge Road 

Lackawanna, N. Y. 14218 


DATED: Amherst, New York 
March ll, 1975 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
MARY ANDERSON, et al., 
Plaintiffs, 
-¥g- NOTICE OF DEPOSITION 
JOSEPH W. MCGOVERN, etc., et al., | Civ. 75-74 


Defendants. 


PLEASE TAKE NOTICE that plaintiffs herein will take the 
deposition of REGENT EMLYN I. GRIFFITH on April 21, 1975, at 10:00 a.m. 
at the office of the State Education Department, Albany, New York, 
before a notary public authorized to take testimony. 

PLEASE TAKE FURTHER NOTICE that REGENT GRIFFITH is re- 
quired to have with him for purposes of said examination all books, 
records, correspondence, memoranda and other materials in his custody 
or control relating to: 

(1) All contacts and communications with members of the 
New York State legislature and others relating to REGENT GRIFFITH's 
nomination and confirmation in 1974 as a REGENT. 

(2) Action or discussion by REGENT GRIFFITH, by the BOARD 
OF REGENTS as a whole, and »w, defendant NYQUIST in any way relating 
to desegregation of the New York State public schools at the 
REGENTS' meetingsof: 

(a) June, 1974 
(b) “eptember, 74 
(c) January, 1975 


(ad) February, 1975 


(e) March, 1975 


(3) The situation pr. ceding and up to the policy statement 
of October 25, 1974. 
(4) Any agreement between defendant BOARD OF REGENTS and 
defendant NYQUIST to the effect that defendant NYQUIST would make 
no orders caliing for transportation or other pupil reassignment 
methods of racial desegregation. 
(5) Defendant NYQUIST's show cause orders of January 14, 
1975, to Buffalo, Lackawanna, Utica, Newburgh, and Mt. Vernon. 
(6) The situation preceding and up to the policy state- 
ment of January 22, 1975 regarding desegregation. 
(7) The sit. ation preceding and up to the February 20, 
1975 clarification statement regarding desegregation of the schools. 
Resnectfully submitted, 
HERMAN SCHWAi "Z, ESQ. 
New York Civil Liberties Union Foundation 
525 O'Brian Hall 
SUNYAB North Campus 
Amherst, N. Y. 14260 
(716) 636-2091 
NATHANIEL JONES, ESQ. 
N.A.ALC.P. 
1790 Broadway 
New York, N. Y. 
GEORGE M. HEZEL, ESQ. 
S'T'UART R. COHEN, ESQ. 
Legal Aid Bureau of Buffalo 
281 Ridge Road 
Lackawanna, N. Y. 14218 


DATED: Amherst, New York 
March 11, 1975 
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UNLTED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, MAZELL PEOPLES, CHRISTINE 
JANES, ANNIE BARNES, CHRISTINE PEYTON, 
FRANCINE TOLLIVER, ELIZABETH MINNIEFIELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 
THOMAS and EVELYN PERKINS, 


Plaintiffs, 
-Vs- 


JOSEPH W. McGOVERN, Chancellor of the 
Board of Regents of the State of } 

WILLARD A. GENRICH, a member of the Board 
Of Regents; THE BOARD OF REGENTS OF THE 
STATE OF NEW YORK; and DR. EWALD B. NYQOUIST, 
Commissioner of Education ef the State of 
New York, 


New York; 


Defendants. 


NOTICE OF MOTION 
MOTION TO DISMISS 


AFFIDAVIT 


\ 
. 
« 
-* 
° UNITED STATES DISTRICT COURT 
WSSTERN DISTRICT OF NEW YORK 
MARY AND: RSON, MAZELL PEOPLES, CHRISTINE 
JAMES, ANNIE BARNES, CHRISTINE PEYTON, 
: FRANCINE TOLLIVER, ELIZASETI MINNISFIELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 
THOMAS and EVELYN PERKINS, 
Plaintiffs, CLY¥ = 75 =. 74 
-vs- NOTICE OO. MOTION 
TO DISMISS COMPLAINT 
» JOSE W. MCGOVERN, Chancellor of th 
Board of Regents of the State of New York; 
WILLARD A. GENRICH, a member of the Board 
- of Regents; THE BOARD OF REGENTS OF THE 
STATE OF NEW YORK; and DR. EWALD B. NYQUIST, 
Commissioner of Education of the State of 
New York, 
Defendants. 
& I RSs 
PLEASE TAKE NOTICE, that upon the summons and complaint 
herein and upon the affidavit annexed to the motion, the de- 
fendants THE BOARD OF REGENTS OF THE UNIVERSITY OF TZE STATE 
OF NEW YORK, JOSEPH W. MCGOVERN and DR. EWALD B. NYQUIST, wi 
move the Court pursuant to Rule 12 (b) of the Federal Rulcs « 
Civil Procedure, at a Motic, Term thereof, to be held i 1e 
United States Courthouse in Buffalo, on the 3lst day of Yc) 
7 1975, at 10 o'clock in the forenoon of that day, or as soca 
thereafter as counsel can be heard, for an order dismissing tr 
action and complaint herein against the said defendants, with 


prejudice and with costs, and for such other and further relie;¢ 
: as to the Court may appear just and proper, upon the fol.iowing 
grounds: 
i Mi. - } | ’ 
l. that the Court lacks jurisdiction ove: rome et 


matter, in that the complaint fails co presen: a Cas 


controversy, pursuant to Clause 1 of section 2 of Article ITIji 
of the United States Constitution and 28 uU. s. c. §226) 

2 That the Court lacks jurisdiction over the Sub ject 
matter in that the cause at bar is moot , the issues purported 
to be raised thereby having been laid to rest by events sub- 
sequent to the service of the complaint. 

i That the Court lacks Jurisdiction over the person 
of defendant BOARD OF REGENTS, in that said BOARD is not a 
"person" within the meaning of 42 U. S. C. §1983 and ae U,. By ey 
§1343, subdivisions 3 and 4; upon which provisions the juris- 
dictional claims of the plaintiffs purport to be based; and in 
that no jurisdictional amount under 28 U. S. C. §1331 (a) has 
been or can be claimed herein; and that the defendants 
JOSEPH W. MCGOVERN and WILLARD A. GENRICH are improperly nz a 
as Gefendants, in that they are only two members of the fiftcen- 
member defendant BOARD OF REGENTS which adopted the statement 
which is the sole Subject of the complaint herein; and in that 
the defendant DR. EWALD B. NYQUIST is not a member of said 
defendant BOARD OF REGENTS ana could not and did not vote on the 
adoption of such statement. 

4. That the complaint herein fails to state a claim 
upon which relief can be granted in that the complaint: 

(a) Fails to present a case or controversy of 

sufficient immediacy and reality as to warrant the issuance of 


a declaratory judgment; 


Aen nein atl te ns ER . . . — = . . a 


(b) Fai 


that the issues pu 
are now moot, havi 

(oe) Fai 
that no immediate 
plaintiffs by the 
failure to act by 


or Lackawanna, Or 


of the United Stat 


DATED: March 24, 


ls to present a case or controversy in 
rported to be raised by the complaint 

ng been laid to rest by subsequcnt events; 
ls to present a case or controversy in 


to 


injury could have possibly been caused 
said statement, absent further action or 


either the boards of education of Buffalo 


by the Commissioner of Education; 


ils to allege any violation of the provisions 


es Constitution. 
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ROBERT D. STONE 
re 
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Attorneys for Defendancs 
THE BOARD OF R&GENTS C is < 
OF NEW YORK, JOSEPH W. MCGOVERN 
and DR. EWALD B. NYQUIST 
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UNITED STATES DISTRICT Coil 

WESTERN DISTRICT OF NEW YORK 

MARY ANDERSON, MAZELL PEOPLES, CHRISTINE 
, JAMES, ANNIE BARNES, CHRISTINE PEYTON, 

FRANCINE TOLLIVER, ELIZABETH MINNIEFIZLD, 

YVONNE HENLEY, ANN SCRUGGS, BLANCHE 


THOMAS and EV 


aie 


ELYN PERKI"S, 


Plaintiff CIv = 75 = 74 
-vVs- MOTION TO DISMISS 
a COMPLAINT 
JOSEPH W. MCGOVERN, Chancellor of the 
Board of Regents of the State of New York; 
- WILLARD A. GENRICH, a member of the Board 
of Regents; THE BOARD CF REGENTS OF THE 
STATE OF NEW YORK; and DR. EWALD B. NYQUIST, 
Commissioner of Education of the State of 
New York, 
Defendants. 
Ti defendants JOSEPH W. McGOVERN, THE BOARD OF EGEN‘’S 
OF THE STATE OF NEW YORK, and DR. EWALD B. NYQUIST (R gent 
WILLARD A. GENRICH being represented by separate counsel) move 
oe ,% B t 


the Court as 

i To 
ground that t 
matter, in th 
or controvers 
III of the Un 
as To 
ground that t 
matter, in th 


events having 


follows: 


dismiss the action and complaint herein on the 


he Court lacks jurisdiction over the subject 


at the complaint herein fails to present a cas¢ 
y as required by Clause 1 of section 2 of Artic 


ited States Constitution, 


Std) 28, Uy S.-C. £2201. 
dismiss the action and complaint herein on the 


he Court lacks jurisdiction over the subject 


at the complaint herein is moot, subsequent 


oo 
est. 


put the matter to 


ee ae renee 


> 


lacks jurisdiction over the person of cefendant, THE BOARD O 


i 


2 OPhIMe| Thick So tn 2 7 la fanwninw ee ne en 
REGENTS, which is the Only aerendant properly named as de- 


fendant, the said BOARD OF REGENTS having adopted the state- 
ment of January 22, 1975, which is the sole object of the 
attack of the complaint herein, because the defendant THE 
BOARD OF RECENTS OF THE STATE OF NEW YORX is not a "person" 
within the meaning of 42 U. Ss. C. §1983 and 28 U. s.c¢c 
subdivisions 3 and 4; and that the other two of said de- 
fendants, i.e., JOSEPH wW. MCGOVERN and DR. EWALD B 
are improperly named as defendants, in that said JOSEPH W. 
MCGOVERN, a member of and Chancellor of the defendant THE 
BOARD OF REGENTS, voted against the adoption of the statem nt 
which is the sole object of the attack of the complaint herein; 
and that the said DR. EWALD B. NYQUIST is not a member of the 
defendant THE BOARD OF REGENTS OF THE STATE OF NEW YORK, and 
consequently could not and did not vote on the adoption of 
the said statement. 

4. To dismiss the action on the ground that the complaint 
herein fails to state a claim upon which relief can be granted, 
in that: 

(a) The complaint herein fails to present a case 
or controversy of sufficient immediacy and reality to warrant 
the issuance of a declaratory judgment; and 

(b). The complaint herein fails to present a case or 


controversy in that it is moot, the statement under attack 


having been amplified and clarified by a subsequent statement 
and by a motion adopted by defendant THE BOARD OF REGEN''S on 
February 20, 1975; and 

(c) The complaint herein fails to present a case 
or controversy in that it actually is directed against possihle 
future action or failure to act on the part of the boards of 
educetion of the city school districts of the cities of Buffalo 
and Lackawanna, or the Commissioner of Education of the State 
of New York, or both, as a result of the statement here under 
attack, even without regard to the effect of the subsequent 
statement and motion adopted by defendant THE BOARD OF REGENTS 
on February 20, 1975, which Subsequent statement and motion 
materially amplify and clarify the said statement of January 22; 
and in that the said statement of January 22, even Standing by 
itself, could not serve as a basis for finding a case or con- 
troversy, except through a speculative effect on either the 
Said boards of education or the Commissioner of Education or 
both; and 

(d) Even if all the adverse factual allegations of 
the complaint herein relating to the alleged questioning of 
certain members of -the defendant THE BOARD OF REGENTS by 
members of the Legislature prior to the election of said 
Regents, and relating to the views allegedly expressed by such 
Regents at the time of their election, and relating to the 
alleged efforts of such Regents to induce the defendant THE 
BOARD OF REGENTS to recede from its policy favoring racial 


integration in the schools, and relating to the alleged 


effects of such efforts, were admitted, 


none of such allega- 


tions suggest any breach on the part of any defendant herein 


of a duty imposed by any provision of the United States 


Constitution. To the contrary, each member of the Board 


of Regents, as every other person, has a constitutionally 


protected right to express nis views and opinions. The 


interpretations placed by petitioners herein upon the views 


and actions of certain members of the defendant THE BOARD 


OF REGENTS, as alleged in the complaint, relate solely to 


means for identifying and correcting racial segregation in 


the schools, and not to the desirability of achieving inte- 


gration. Such alleged views and actions are not inconsistent 


with the public policy of the Congress and the 


President as 


enunciated in the Education Amendments Act of 1974 (Public 


Law 93-380, 20 U. S. Cc. §1701, et seq.), which Act has not 


been held to be in violation of any provision of the United 


States Constitution. 
(e) The statement of January 22, 1975 is Clearly 


addressed solely to the matter of racial integration ir the 


+ 


public schools as a matter of educational policy, and re- 


/ 


affirms the policy of the defendant THE BOARD OF REGENTS that 


such integration is desirable. Such statement does not 


purport to deal in any way with constitutional requirements 


relating to the elimination of de jure segregation. 


(f) The statement of January 22, except to the 


extent that it reaffirms prior Regents policy as to the de- 


Sirability of racial integration in the public schools, 
deals solely with one of the means for identifying secregated 
schools and for achieving integrated schools, namely, the 
use of quantitative measures of school population, and does 
not suggest that other means for detecting and correcting 
segregation should not be used. As a result, the statement, 
even without regard to the further statements of February 20, 
1975, can in no way be construed or applied in such a way as 
to offend a constitutional right of any person; and 

(g) The statement of February 20, 1975,: which 
amplifies and clarifies the statement of January 22, 1975, 
expressly states upon its face "We understand that de jure 
segregation is not at issue; it is unconstitutional." 
(emphasis supplied); and 

(h) However desirable racial integration in the 
public schools is as a matter of « lucational policy, where 
segregation stems solely from de facto origins, the United States 
Supreme Court has not held that there is a constitutional duty 
imposed upon public officials to bring such integration about. 
As a result, tMe statement of January 22, 1975, whether 
standing by itself or as amplified and clarified by the state- 
ment of February 20, 1975, cannot be found to contravene any 


constitutional duty imposed upon the defendants or any of them, 


and the findiny of a substantial feder.il question is foreclosed 


by previous decisions of the United States Supreme Court. 
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Attorneys for Defendants 

THE BOARD OF REGENTS OF THE STATE 
OF NEW YORK, JOSEPH W. MCGOVERN 
and DR. EWALD B. NYQUIST 


HON. JOHN K. ADAMS 

Clerk 

United States District Court 
Western District of New York 
United States Courthouse 
Buffalo, New York 14202 


HERMAN SCHWARTZ, Esq. 
525 O'Bwian Hall 

SUNYAB North Campus 
Amherst, New York 14260 


NATHANIEL JONES, Esq. 
NLA AC... 

1790 1} roadway 

New York, New York 


GEORGE M. HEZFL, Esq. 
STUART R. COHEN, Esq. 

Legal Aid Bureau of Buffalo 
281 Ridge Road 

Lackawanna, New York 14218 


EDWARD L. ROBINSON, Esq. 
3400 Marine Midland Center 
Buffalo, New York 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, MAZELL PEOPLES, CHRISTINE 
JAMES, ANNIE BARNES, CHRISTINE PLYTON, 
FRANCINE TOLLIVER, ELIZABETH MINNIEFIELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 
THOMAS and EVELYN PERKINS, 


Plaintiffs, CiV-= 75 = 74 
-VvVSs- AFFIDAVIT IN SUPPORT 
OF MOTION TO DISMISS 
JOSEPH W. MCGOVERN, Chancellor of the COMPLAINT 
Board of Regents of the State of New York; 
i WILLARD A. GENRICH, a member of the Board 


of Regents; THE BOARD OF REGENTS OF THE 
STATE OF NEW YORK; and DR. EWALD B. NYQUIST, 
Commissioner of Education of the State of 
New York, 


Defendants. 


COUNTY OF ALBANY ) 
: £8:% 
STATE OF NEW YORK) 


JOHN P. JEHU, being duly sworn deposes and says: 
i That he is an attorney duly admitted and quaiified 
attorney and counselor of the United States District Court for 


Western District of New York; that he is the Associate Counsel 


the BOARD OF REGENTS and the Commissioner of Education of the 


: of New York, is associated with ROBERT D. STONE, Counsel and De ovuty 


Commissioner for Legal A ‘airs, and is familiar with the cause at 


a 


bar. 


2. That this affidavit is made in support of the scion to 


dismiss the action and complaint herein, made on behalf < three of 


the four named defendants, i.e., JOSEPH W. MCGOVERN, DR. EWALD B. 


NYOUIST, and THE BOARD OF REGE 


ae That a fourth named defendant herein, Regent 
WILLARD A. GENRICH, is represented by separate counsel herein 
who on information and belief, will file and serve his own 
papers in the premises. 

4. That the following salient facts are submitted for 
the consideration of the Court, the source of affiant's knowl- 
edge of which facts are the records of the defendant THE BOARD 
OF REGENTS: 

(a) That defendant THE BOARD OF REGENTS has, fror 
time to time, adopted statements of educational policy on the 
subject of racial integration in the public schools; that 
statements were adupted in 1960, 1968, 1969, 1972, October Zi, 
1974, January 22, 1975 and February 20, 1975; that the 
October, 1974 statement recites the earlier statements, 
which said earlier statements are therefore not returned 
herewith in full; that attached hereto and made a part her«7-f 
as Exhibits 1, 2, 3 and 4 are the statements of October, 1374 
(Ex. 1), January, 1975 (Ex. 2) and the statement and separat 
motion of February, 1975 (Ex. 3 and 4). 

(b) That the statement of January 22, 1975 was 
adopted by a vote of nine Regents voting in favor, four 
Regents voting in opposition and tw> Regents being absent. 

(c) That Chancellor JOSEPH W. MCGOVERN, named as 
a defendant herein, voted against the statement of January, 


1975 (r~. 2) and in favor of the February, 1975 statement 


and separate motion (Ex. 3 and 4). 


(ad) That defendant Commissioner of Education 
DR. EWALD B. NYQUIST, not being a member of defendant TIE 
BOARD OF REGENTS, could not and did not vote on any of the 
rQlicy statements referred to herein. 

(e) That similarly to all the other policy state- 
ments here involved, the January 22, 1975 statement adopted 
py the BOARD OF REGENTS does not deal with and does not 
purport to deal with constitutional requirements relating to 
the elimination of de jure racial segregation, but rather, 
as its language clearly shows, deals with the desirability, 
as a matter of educational policy, of achieving racial in- 
tegration in the public schools; that the January, 1975 
statement declares that it is "in support and in addition *o" 
the statement of October, 1974 (Ex. 2). 

(f) That whatever significance may be attached to 
the January statement, defendant THE BOARD OF REGENTS, on 
February 20, 1975 adopted a further statement of policy on 
the subject, and also adopted a motion specifically directed 
against any possible inference that the January statement was 
intended to interfere with the judicial power of the 
Commissioner of Education under Education Law §310, which said 
motion lays at rest any such inference (Ex. 4), and which 


said policy statement of the same date amplifies and clarifies 


the said January statement; that said statement of February 20 


specifically states: "We understand that de jure segregation 
is not at issue; it is unconstitutional." 

(g) hat the said February statement and motion of 
defendant THE BOARD OF REGENTS render the complaint herein 
moot in that they clearly negate whatever negative inference 
plaintiffs may draw from the January statement. 

(h) That the February statement (Ex. 3) expressly 
states that the January statement was "in support and in addi- 
tion to" the October statement. 

Ss That the sole relief sought by the complaint herein 
is that the Court find the January statement to ' 2 unconstitu- 
tional. 

6; That said January statement was adopted solely by 
the defendant THE BOARD OF REGENTS and not by any of the 
other named defendants herein, and that the defendants other 
than THE BOARD OF REGENTS are therefore improperly named as 
defendants; -i that the action and complaint herein, as to 
those improperly named defendants, fails to constitute a case 
and controversy within the meaning of 28 U. S. C. §2201; and 
that it is therefore respectfully submitted that the Court has 
not acquired, and cannot acquire jurisdiction as to these 
three named defendants. 

That the allegations of the complaint relating to 
statements allegedly made by individual members of the 


Legislature, ox by individual members of THE BOARD OF REGENTS 


are (1) entirely irrelevant, in that any pertinent action is 

r either that of the Legislature as a whole, or of TII BOARD OF . 
REGENTS as a whole; that (2) statements of individual mcinbers 

of any public body are necessarily part of the executive 
decision-making process which said members have a constitu- 

tional right and in fact a duty to make and (3) that none of 

the alleged statements, even if they were to be admitted as 


. alleged, violate any constitutional provision, in that such 


alleged statements relate solely to the means for identifying 


and correcting racial imbalance in the schools, and not to the 


desirability of achieving integration. 


hs That the Court has not acquired, and cannot acquire 


jurisdiction over the defendant THE BOARD OF REGENTS because 


said defendant is not "a person" within the meaning of 


42 U. S. C. §1983, and 28 U. S. C. §1343, subdivisions 3 and 4. 


8. That the Court lacks jurisdiction over the subject 


matter in that the complaint herein fails to raise a case or 


controversy, 


as required by 28 U. S. C. §2201, the parties 


: not having adverse legal interests of sufficient immediacy 


and reality to warrant issuance of a declaratory judgment. 


9. That the case has been rendered moot, in any event, 


because subsequent events have laid the matter to rest, i.e. 


the adoption of two further statements by defendant THE BOARD 


OF REGENTS on February 20, 1975, such events having taken 


place subsequent to the filing and service of the complaint 


herein. 


10. That the complaint herein fails to set forth a claim 
upon which relicf can be granted for the reasons set forth in 
paragraphs 5 through 9 of this affidavit, which said reasons 
are herewith realleged and adopted for the purpose of showing 
insufficiency of the complaint. 

11. That it is submitted, both for the purpose of showing 
lack of jurisdiction over the subject matter and showing in- 
sufficiency of the complaint, that even if all the adverse 
factual allegations of the complaint herein, relating both to 
individual members of defendant THE BOARD OF REGENTS and re- 
lating to the January statement of the said BOARD OF REGENTS, 
were to be admitted, the same are not inconsistent with the 
latest enactment of the Congress of the United States in the 
premises, which enactment has not been held to be in violation 
of the United States Constitution, i.e., 20 U. S. Cc. §1701, 
et seq. 

12. That the January statement, on its face, is addressed 
solely to the matter of racial integration in the public 
schools as a matter of educational policy, and not to consti- 
tutional requirements relating to the elimination of de jure 
racial segregation; and that therefore such statement cannot 
and does not contravene the Constitution of the United States, 
for the reason that the United States Supreme Court has never 
determined that a constitutionally require@ duty exists on 
the part of public officials to counteract de facto segrega- 


tion in the public schools; that therefore, even if the de- 


fendant THE BOARD OF REGENTS had failed and refused to take 
any action whatever with respect to de facto segregation, no 
violation of a constitutional duty could be found. 

13. That following the adoption of the statement and 
motion of February 20, 1975, the defendant DR. EWALD B. NYQUIST 
stated publicly, on February 20, 1975, on March 21. 3975 and at 
other times, that following a review by himself and members of 
his staff of the integration plans set forth in orders to show 
cause previously issued by the said defendant in five inte- 
gration appeals presently pending before him, including appeals 
involving the Buffalo and Lackawanna City School Districts, 
the purpose of such review being to insure consistency with all 
policy statements of the Board of Regents, including the 
statement of February 20, 1975, the said defendant will 
reschedule oral arguments upon the said five orders to show 
cause; that such public statements clearly demonstrate that 
the defendant DR. EWALD B. NYQUIST has not abandoned, for any 
reason, his intention to implement the policy of the Board of 
Regents that racial integration in the public schools is 
desirable. 

14. That ior all the foregoing reasons, the defencants 
herein demand that the action and complaint herein be dis- 


missed, with costs. 


a: 
{JOHN Pe. Jl Wis. 
v3 ai 
Sworn to before me this \) 


. Jf 
<7"“day of March, 1975. 
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FOR RELEASE AT 11:00 A,M,, OCTOBER 25, 1974 


REGENTS ADOPT 1974 STATEMENT 


ON INTEGRATION POLICY 


The Board of Regents today adopted the following 


racial integration in the schools: 
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In 1960, the Regents unanimously adopted a statement of policy 


declaring that: 


. The State of New York has long held the principle that 
equal educational opportunity ‘toe all children, without regard 
to differences in economic, national, religious, or rac ial 
background, is a manifestation of the vitality of our American 


: democratic society and is esse ntial to its continuation. 


All citizens therefore have the responsibility to re- 
examine the schools within their local systems in order to 
determine whether they conform to this standard so clearly 
seen to be the right of every child. 


Since that time, the Reg rents have reaffirmed and ex anded upon 
> r - 
that policy and suggested means to achieve integration throughout the 
State's public school systern. 
In 1968, we recornmended: 
? 


1. The establishment of school atte ndance areas that 
make possible, wherever fea sible, 2 student body that repre- 
sents a cross-section of the population of the entire school 


district. 


2. Action by school boards to develop and keep up-to-date 
. a district plen for achieving and maintaining racizlly integrated 
schools. This pian should be developed with the assistance 
of a citizens' advisory cornmittee painless representative of 


the community. Appropriate + ind effective ees in the 


formation of educational policies is the right of every parent, 
and special e ffort should be made to provide oppor tunity ies 
the involvement of mincrity-group parents in school affairs 
that affect their child». 


3. A continuing emphasis upon ra cially comprehensive 
enrollrnent policies in nonpublic schools and anactive eftori 
on the part of public school authorities to bring nonpublic 
schools into the total comrunity effort to elirninate racial 


segregation in cducation. 


4. Initiative by school boards ins 
assistance of other local azpencies, public 


development of plans and prozrams ior 


the schools bear the major responsibt 
quality integrated education for aik, ot 
dealing with welfare, housing, transportatio 


eminunity development or planning 2 
bilities which are an essential part of the ef 


ultimate goal. 


5. The exploration by school boards of the possibilities 


of irmproving racial balance in their schools through coopera 


action with neighboring districts. 


6. The establishment and rnodification of school district 
boundaries so as to eliminate and avoid those which result in 


raciel sepregation. 


7. The revision and simplification of legislation authorizing 
S 
school district reorganization and the substantial increase of 


8. The modification of constitutional tax and debt limits 


1001 districts in order to per- 


“¢ 
ation, 


on real property affecting city sc 
mit greater flexibility for the organization, acrninistr 
and financing of school systerns which involve the city and its 


neighboring districts. 


9. Increased State ezppropriations to stimulate school 
desegregation and to help school disiricts finance t 
costs incurred in carrying owt programs for achieving 
integration. 


10. An accelerated effort to have, inall our classrooms 


textbooks and othe: teachings materials 


> 


, 
nat reflect in their con 
tent and presentation the ethnic and cultural diversily of our 


world, and in particular, of American ile. The curriculum 


should provide for all children an understanding of the contri- 
bution of the Newro, Puerto Rican, and other minority groups, 
and the backeround and nature of the present struggle fox 
justice are equ lity of opportu ity. 

= 


, 
4 
> 
1}. A broader and more intensive program of work- 
shops for school boxrd m: mbers and administrators, 
sponsored by the State Education Department, designed to : 
promote a fuller understanding of both their local and statc- 


wide responsibilities for integ ration. 
12. The provision throughout the St: te of more e sles aca 
k 


oil atronee narutce nroerrans £ Leanchers and < nis 
sci stronger ins¢ rvice programs for teecuers al ninis~ 


«< 
in 


. 
| — Fen 27 smrMrT 
erstanding and cor 


trators to increase their und 
dealiug with new situations @ nd req uirernents of 


tae 


schools. 


13. The broadening of the ponerem s in our colleges and 
ties for the training of teachers and administrators 
> preparation for the special requirements of integra- 


ration should include suck experiences as 


tion. This prepa 
etud t texnching, int 22. peminairte. 2nd woLksnor 
student teachin: ie EO seminars, and workskops 


involving minority -group chi en and 


In 1969, we stated: 


The Regents are pledged to the clirnination of racial 
segregation in the schools as stated in our doc iment of 1968, 
Integration and the Schools. We seek increased State funds 
ance, to incrcase 


for projects to cor rect racial imbal 


cormpensa-ory education programs, and to prornote the ex- 


ccllence of teaching necessary to realize intesrated education; 


school districts in planning end irnplernenting 


dese eregation projects; for ‘the deve 
enhonce interracial und erstanding and respect; and for 


for services to 
‘lopment of curr icula that 


effecting school district reorg aniz2tion to overcome segregation. 
We call on those having powers to elirninate discrimination 


and sesregation in arcas related to education -- housing and 


sarticuler -- te use their powers but we note 
} > ¢ 


crnployment, 


that those in positions of cduceational leadership must not wait’ 


for other social, business, and political forces to remedy the 
ills. We must take initiative to overcome the lack of under- 


: rt sf ts ' <7 
standing and respect whiten is ¢ t the root of those ills. 


Since the stability of our soc ial order depends en the under- 
standing and respect which derive frora a common educational 
ZPIrrlrenes among GivCrse racial, SOC, e&tir s conoimic Froups, 


f 
Ay ge 

that is, inte ated education, we are cor rnéed that a}) 

» o 1s be used effectively to reali ¢ brite rate d Cc rca lic 

V7 - 4 . 1 r, ‘ 

1/¢ call upon the Lepislature, the Governor, and all tt 

prople of the State to make the cornimil ts necessary to 

attain this poal. 
F In 1972, we stated: 
. 
Kichteen years ago, in the ca: a 
of Kducation of "*opeka, the United 

ruled that separate (in the sense of 

schools were “inherently unequal." 

modified or reversed, we believe that all public officials and 

all citizens are constrained to accept, and to irmplement as 

conscient usly a: they rnay by whatever lcgitirmate’ mean 
wre available, the spirit and the letter of the Constitution so 
interpreted. Anyone may disagree with the Supreme Court! 

is: orpretation of the Constitution. But to suggest that a 

citizen's or an official's disagzreem 's de 

absolves hirnm from obedience to its our 
entire society away from what Walt: called, 

"the hard-won moorings of civilization"; the 2ule of law. 

We reaffirm the principles enunciated in the forcgoing staten 
of policy. 

in our 1972 statement we also said 

Until residential and occupa 1 inte Sa 
I z 

reality in this nation. . . the judicious 52 0 

motor vehicles may be in rnany instances the only instrurnent 

available to enable local communities to meet constitutional 
requirernents and educational gorls. 

We row state, in this respect, that the judicious and re ra) 
transportation of pupils, wher such transportation is demonstrably 
sary to achieve integrated education, ray be an appropriate measu 
education officinls to e1 ploy, subject to the considerations hereinaft 
stated 

Implicit in any tntegration policy must tear tne comnition of 
ré spect for othe: frunclai tal right arp rent mid child: l ‘ 

ES PRM 
LITE LLL La EN ET eR 
ce eet nent este —— 


particul ir reason to be concerned over 
tary school are who are assigned to schools which are rnore than a 

1: oderate distance from their homes. Utmost care eznd consideration 
wall be exercised by education officials to ensure that the health, th 


safety, and the educational opportunity of our childrs will not be com- 
, P} 7 


pr omised in the irnplementation of the policies we st tte herein. The child's 


rights to health, safety, and access to quality education are pararnount. 


We referred to these considerations in 1972 and we now emphasize them. 


These are the criteria which shall be applied by all those who have 
PI y 


responsibility for education in our State -- by local school boards in the 
implementation of these policies as well as by the Cornmissioner of 
Education. Education officials in the State shall provide grievance pro- 


cedures and, where justified, appropriate rermedics to parents who 


maintain that the rights of their children to health, safety, and access to 


quality education have been impcriled, contravened, or denied in the cours 


pils to schools, whether within or outside their 


of the assignment of pu 
neighborhoods. 
It is our hope that all sectors of our society, public and privat 


shall reasonably and effectively pursue the idcals of equal cpportunity for 


isle 


all citizens. In striving to achicve these id ‘als, itis essential that special 


, 


wttention be given to the arcas of housing and employrnent, as we ll as 


education. 


10/25/74 
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REGENTS ADOPT STATEMENT 
ON RACIAL INTEGRATION 
The Regents today adopted the following statement on racial integration 
in the schools; 
Ata time when social changes in our society are both rapid and radical, 
it is important that public officials be sensitive and compassionate in their delib- 
erations and decisions, The Regents are aware that in the matter of racial 
integration in the public schools of the State of New York there is at issue not 
only the development of young people but also their immediate and continuing 
welfare. The social and political ideals that inform American soc lety command 
origins to conduct their education together. Yet the Regents recognize that we 
Should not, in pursuit of that princ: ‘e, ignore other rational and legally justi- 
fiable views of our citizenry, 

The Regents have recently stated their policy on the desirability of the 
integration of public schools. They here affirm, in support and in addition to 
that statement of policy, that their view of integration is not based on quantita- 
tive measures of school population, Integration does not, by definition, require 


' 
us to adhere to the principle that it is desirable for persons of different ethnic 
that racial quotas be used in determining the proper or desirable composition 


‘ Ot population within a school. If a school district is mal} ing, and has made, a 


| 
' 
| (over) 
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REGENTS S'TATEMENT -- Page 2 


serious effort to bring about equal opportunity for learning amongst its students, 
including the opportunity for children of various ethnic groups to intermingle 

and to share a common learning environment, then the Regents maintain that 

the population of a school within a school district need not be required to be 
comprised by, or be measured by, ratios or quotas of white to black (or Hispanic) 
students. The Regents expect that if a school district avails itself seriously 

and truly of available means to integrate its student population, thenit should ‘ 
not be required to establish or maintain particular ratios of students from 

different ethnic origins. In short, racial integration does not, in the Regents' 


st. tement of policy, imply quantitative racial balance i: all schools within a 


district. 


‘ perteals te 
4 
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' 
REGENTS ADOPT STATEMENT 
= ON RACIAL INTEGRATION 
} 
The Regents today adopted the following statement on racial integration 
4 © 
’ 
in the schools; 
Our statement of January 22, 1975 clearly indicates that it is made 
"in support and in addition to" our statement of policy on October 25, 1974. 

We understand that de jure segregation is not at issue; it is unconsti«+ 
tutional, 

We also understand that busing has become a source of serious argument 
not alone because some of its opponents may be illiberal, or racist, but also 
because many responsible people, black and white, do not regard the massive 
transportation of pupils out of their neighborhoods for purposes of achieving 
racial balance to be productive in the education of our children, 

To determine compliance with Regents’ policy on integration principally 

° 
by use of quantitative measures is to use a method which by itself offers no 
assurance that the educational opportunity of each child is protected. 

Recourse to quantitative measures is not the sole nor necessarily the 

: principal method for determining a ‘ maintaining school integration or for 
detecting and correcting school segregation, 1 kere are other ways to measure 
whether or not a schovui disirict makes seriou: efforts to bring about integratl 

(over) 
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RACIAL INTEGRATION «= PAGE 2 
of schools. 

The Regents commit themselves to the following principles: 
x The Regents affirm our conviction that equal opportunity for high quality 
educatio: +s the right of every pupil in the public schools of this State, regardless 
of race, creed, or color. 
* The Regents expect every school district to take those steps necessary 
to enable every pupil to enjoy that primary right, and to provide appropriate 
appeal procedures for aggrieved pupils and parents. 
% The Regents believe that integrated schools are essential to assure that 
primary right to all pupils residing in racially diverse communities. We define 
an integrated school as one in which the racial composition of the student body 
reflects the pupil population of the school district without necessarily attempting 
to be proportionate to it, and in which the programs, facilities, and equipment 
are not racially identifiable. What constitutes a reflection of the population of 
a school district will depend upon the circumstances in specific situations. 
* The Regents believe that appropriate means to achieve high quality educa-~ 
tion jor all pupils include, where feasible, Strategic location of new schools or 
closing of unneeded schools or both, sptional transfer programs and open enroll- 
ment, expansion of magnet and specializ-d schools, compensatory education pro- 
grams, curricuius uch enhance interracial understanding, cecruitment of 
qualified faculty from varied racial and ethnic backgrounds, equalization of 
State aid to school districts, alteration of school attendance zones where necessary, 


and in sorne instances, the judicious and reasonable transportation of pupils with 


(more) 
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due consideration that the health, safety, and access to high quality education of 
pupils are not imperiled and with particular consideration that children of elementary 
school age are not transported for more than moderate distances. 

* The Regents believe that racial integration in public schools does not neces« 
sitate uniform proportions of pupils, by race or ethnic background, in a)! schools 
ina district. No single factor~-whether it be quality of programs or competence 

of staff, or adequacy of facilities or racial or ethnic balance~-is alone sufficient to 
assure that the right of every pupil to high quality education in an integrated school 
will be realized. The reference to "serious effort"! in our statement of January 22, 
1)75 speaks to a combination of these factors without sole reliance on any one method 


of integration or on any one measure of judging integration. 
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STATE OF NEW YORK: 
. COUNTY OF ALBANY: : 


I, William J. Carr, Secretary, Board of Regents, do 
hereby certify that at the meeting of the Board of Regents 
on February 20, 1975 the following motion was duly made 
and seconded and with a quorum in attendance, was duly 
adopted by a majority of the Board present and voting: 

I move that in the light of our 
discussions . nd in light of differences 
of opinion on this statement, that nothing 
in any of the Regents policy statements 
should be or can be construed or interpre- 
ted as in any way interfering or restraining 
the Commissioner's judicial powers in those 
five cases before him, and that Section 310 
remain inviolate *n the execution of his 
judicial functions to proceed forthwith in 


hearing these five cases. 


IN WITNESS WHEREOF, I 
hereunto set my hand and affix 
the seal of The University and 
of the State Education Department, 
at the City of Albany, lew York, 


this 5th day of March, 1975 


4 ; ee rh? 


ALA id 
. William J. Carr 
Secretary, Board of Regents 


EXHIBIT "4" 


By = 
Chee 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, MAZELL PEOPLES, CHRISTINE 5 
JAMES, ANNIE BARNES, CHRISTINE PEYTON, 
FRANCINE TOLLIVER, ELIZABETH MINNIEFIELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 
THOMAS and EVELYN PERKINS, 


Plaintiffs, CIV - 75 - 74 
-VS = 


JOSEPH W. McGOVERN, Chancellor of the 

Board of Regents of the State of New York; 
WILLARD A. GENRICH, a member of the Board 
of Regents; THE BOARD OF REGENTS OF THE 
STATE CF NEW YORK; and DR. EWALD B. NYQUIST, 
Commissioner of Education of the State of 
New York, 


Defendants. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, MAZELL PEOPLES, CHRISTINE 
JAMES, ANNIE BARNES, CHRISTINE PEYTON, 
FRANCINE TOLLIVER, ELIZABETH MINNIEFIELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 
THOMAS and EVELYN PERKINS, 


Plaintiffs, CIV - 75 - 74 


y JOSEPH W. MCGOVERN, Chancellor of the 
Board of Regents of the State of New York; 
WILLARD A. GENRICH, a member of the Board 
of Regents; THE BOARD OF REGENTS OF THE 
STATE OF NEW YORK; and DR. EWALD B. NYQUIST, 
Commissioner of Education of the State of 
New York, 


Defendants. 


BRIEF 
IN SUPPORT OF MOTION TO DISMISS COMPLAINT 
on behalf of 


THE BOAR: OF REGENTS OF THE UNIVERSITY 
OF THE STATE CF NEW YORK, JOSEPH W. MCGOVERN, 
CHANCELLOR OF THE BOARD OF REGENTS OF THE STATE OF 
NEW YORK and DR. EWALD B. NYQUIST, 
° COMMISSIONER OF EDUCATION 


ROBERT D. STONE 

Counsel and Deputy Commissioner 
for Legal Affairs 

JOHN P. JEHU 

Associate Counsel 

Attorney for Defendants BOARD OF 

- REGENTS OF THE UNIVERSITY OF THE 


STATE OF NEW YORK; JOSEPH W. 
. McGOVERN and DR. EWALD B. NYQUIST 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF iJEW YORK 


MARY ANDERSON, MAZELL PEOPLES, CHRISTINE 
JAMES, ANNIE BARNES, C!IIRISTINE PEYTON, 
FRANCINE TOLLIVER, ELIZABETH MINNIEFIELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 
THOMAS and EVELYN PERKINS, 
Plaintiffs, CIV - 75 - 74 


JOSEPH W. MCGOVERN, Chancellor of the 

Board of Regents of the State of New York; 
WILLARD A. GENRICH, a member of the Board 
of Regents; THE BOARD OF REGENTS OF THE 
STATE OF NEW YORK: and DR. EWALD B. NYQUIST, 
Commissioner of Education of the State of 
New York, 


Defendants. 
BRIEF 
IN SUPPORT OF MOTION TO DISMISS COMPLAINT 
on behalf of 


THE BOARD OF REGENTS OF THE UNIVERSITY 
OF THE STATE OF NEW YORK, JOSEPH W. MCGOVERN, 
CHANCELLOR OF THE BOARD OF REGENTS OF THE STATE OF 
NEW YORK and DR. EWALD B. NYQUIST, 
COMMISSIONER OF EDUCATION 


Statement 


The complaint herein seeks solely a declaration that a 
certain statement adopted by THE BOARD OF REGENTS OF THE UNI- 
VERSITY OF THE STATE OF NEW YORK (hereafter "Board of Regents") 


in January, 1975, is unconstitutional. 


4 


The complaint lists as defendants: 


be The said BOARD OF REGENTS, which adopted said 
January, 1975 statement by a vote of nine members in favor, four 
members opposed and two members absent. 
yas In their official capacities: 
(a) JOSEPH W. McGOVERN, Chancellor of the Board of 
Regents, wh- voted against the said January, 1975 statement. 
(b) DR. EWALD B. NYQUIST, Commissioner of Education, 
who could not and did not vote on said statement. 
(c) WILLARD A. GENRICH, who is but one of fifteen 
members of THE BOARD OF REGENTS and who is represented by separate 
counsel, filing and serving separate papers in response to the 


complaint herein. 


The said January statement of THE BOARD OF REGENTS is 
correctly set forth in paragraph 17 of the complaint herein. 
On February 20, 1975, however, the defendant BOARD'OF REGENTS 
adopted another policy statement which reads as follows: 
“Our statement of January 22, 1975 clearly 
indicates that it is made ‘in support and in 
addition to' our statement of policy on 


October 25, 1974. 


"We understand that de jure segregation 


is not at issue: it is unconstitvzional. 


"We also understand that busing has 
become a source of serious argument not alone 
because some of its opponents may be illiberal, 
or racist, but also because many responsible 
people, black and white, do not regard the 
massive transportation of pupiis out of their 
neighborhoods for purposes of achieving racial 
balance to be productive in the education of 
our children. 


"To determine compliance with Regents' 
policy on integration principally by use of 
quantitative measures is to use a method 
which by itself offers no assurance that the 
educational Opportunity of each child is 
protected. 


"Recourse to quantitative measures is 
not the sole nor necessarily the principal 
method for ~etermining and Maintaining school 
integration or for detecting and correcting 
school segregation. There are other Ways to 
measure whether or not a school district makes 
serious efforts to bring about integration of 
schools. 


"The Regents commit themselves to the 
following principles: 


* The Regents affirm our conviction that 
equal Opportunity for high quality education is 
the right of every pupil in the public schools 
of this State, regardless of race, creed, or 
color. 


* The Regents expect every school district 
to take those steps necessary to enable every 
pupil to enjoy that Primary right, and to 
Provide appropriate appeal precedures for 
aggrieved pupils and parents. 


* The Regents believe that integrated schools 
are essential to assure that primary right to 
all pupils residing in racially diverse comnuni- 
ties. “We define an integrated school as One in 
which the racial composition of the student body 
reflects the Pupil population of the school 
district without necessacily attempting to be 
proportionate to it, and in which the programs, 
facilities, and equipment are not racially 
identifiable. What constitutes a reflection of 
the population of a School district will devend 
upon the circumstances in Specific situations. 


* The Regents believe that appropriate means 
to achieve high quality education for all pupils 
include, where feasible, Strategic location of 
new schools or closing of unneeded schools or 
both, optional transfer Programs and open enroll- 
ment, expansion of Magnet and specialized schools, 


compensatory education programs, curri- 


culums which enhance interracial under- 
standing, recruitment of qualified faculty 
from varicd racial and ethnic backyrounds, 


equalization of state aid to school dis- 
tricts, alteration of school attendance 

’ zones where necessary, and in some instances, 
the judicious and reasonable transportation 
of pupils with due consideration that the 
health, safety, and access to high quality 
education of pupils are not imperiled and 
with particular consideration that children 
of elementary school age are not trans- 
ported for more than moderate distances. 


* The Regents believe that racial inte- 

gration in public schools does not neces- 

sitate uniform proportions of pupils, by 

race or ethnic background, in all schools 

in a district. No single factor--whether 

it be quality of programs or competence of 

¢ staff, or adequacy of facilities or racial 
a or ethnic balance--is alone sufficient to 

assure that the right of every pupil to high 

quality education in an integrated school 

will be realized. The reference to "serious 

effort" in our statement of January 22, 1575 
speaks to a combination of these factors 

without sole reliance on any one method of 

integration or on any one measure of 

judging integration." 


On February 20, 1975, furthermore, the defendant BOARD OF 
: REGENTS duly adopted, by majority vote, another statement, which 
reads as follows: 


"I move that in the light of our 
discussions and in light of differences 
of opinion on this statement, that nothing 
in any of the Regents policy statements 
should be or can be construed or interpre- 
ted as in any way interfering or restraining 
the Commissioner's judicial powers in those 
five cases *efore him, and that Section 310 
remain inviol«te in the execution of his 
judicial functions to proceed forthwith in 
hearing these five cases." 


Ww 


Questions Presented 
1. Does not the Court lack jurisdiction over the subject 
~ 
matter herein, where: 
(a) ‘The. - ww i:>t herein fails to present a case or 


controversy siiuce the p::ties hereto do n»%t have adverse legal 
interests of sufficient immediacy and reality to warrant 
issuance of a declaratory judgment, the statement in question 
not peing self-executing but depending on speculative actions of 
others in order to cause plaintiffs any possible : jury. 

(b) The complaint herein has become moot bv the sub- 
sequert adoption of two further policy statements by the BOARD 
OF REGENTS which further statements amplify and clarify the 
said January statement? 

2s Does not the Court lack jurisdiction ov_r the persons 
of the said named defendants, where: 

(a) Three of said named defendants are improperly 
named as defendants since these three defendants, neither 
singly nor together, could adopt a statement for a fifteen- 
member public body; and where one of such defendants is not a 
member of such body; and where 

(b) The-BOARD OF REGENTS, the sole defendant which 
actually adopted the said statement, is not a “person" within 
the meaning of 42 U. S. C. §1983 and 28 U. S. C. §1343, sub- 
divisions 3 and 4, upon which provisions the complaint purports 
to base the Court's jurisdiction? 

as Does not the complaint herein fail to state a claim 
upon which relief can be granted where: 


(4) The complaint fails to present a case or contro- 


A-t/ 


6. 


versy under 28 U. S. C. §2201? 
(b) The case has become moot, since subsequent 
events have laid the issue to rest? 
ma (c) Where the allegations of the complaint, even if 
they were admitted, merely contend that certain members of the 
BOARD OF REGENTS have expressed views, and the January statement 
) here under attack empresses a view, adopted by the Congress of 
y the United States, as set forth in 20 U. S. C. §1701, et seq., 
which said Congressional enactment has never heen declared to be 
in violation of any provision of the United States Constituvrion? 
(4) Where the Jan.:ry statement is directed solely 
to the alleviation of de fact segregation, as distinguished 
from de jure segregation, and where the United States Supreme 
Court has never decla. i the existence of a constitutional duty 
in public officials to alleviate de factc segregation in the 
public schools, but where the defendant BOARD OF REGENTS has 
. nevertheless, in several statements of policy, including those 
of January 22 and February 20, 1975, consistently expressed its 
view that racial integration in the public schools is desirable 


and essential as a matter of educational policy? 


ARGUMENT 


POINT I 
Jurisdiction. 


ya The complaint herein fails to present a case or 


° controversy, because the January statenent cannot be taken out of 


context, is simply a statement, as distinguished from action, 


and relates solely to the voluntary effort of the State to eli- 

minate de facto segregation. The statement itself, even if i: 

had not been amplified and clarified, is not self-executing but 

could affect constitutional rights only if it resulted in action 
~ 

or failure to act on the part of the school boards of Buffalo 

and Lackawanna or the Commissioner of Education, or both. It we 

would be only this secondary effect of the statement that could 

have in any way affected the plaintiffs' interests. Hence, the 


complaint herein fails to satisfy the requirements of 28 U. S. C. 


§2201, there being no "substantial controversy, between parties 


having adverse legal interests, of sufficient immediacy and ™ ” 
reality to warrant the issuance of a declaratory judgment" 


(Marylard Casualty Co. v. Pacific Coal and Oil Co., 312 U. S. 


270, 273; Aetna Life Insurzince Co. v. Hawortn, 300 U. S. 227; 


Massachusetts v. Mellon, 262 U. S. 447; Sellers v. Recents of 


the University of California, 432 F. 2d 493, cert. den. 401 


U. S 981; Golden v. Zwickler, 394 U. S. 103). ‘ 
y The complaint herein is moot, subsequent events having 
laid the matter to rest, in that defendant the BOARD OF REGENTS , 
on February 20, 1975. adopted another policy statement and a 
motion (Ex. 3 and 4) which amplify and clarify the January 
statement which alone is at issue here, so that ci.e issues, if 
any, presented by the complaint are no longer "live" (Powell v. 
fy 


McCormack, 395 U. S. 486; U. S. v. Alaska SS Co., 


253 U. S. 113, 116; Doremus v. Board of Education, 342 U. S. 429; 
GU. S. v. Hamburg American Line, 239 U. S. 466, 475, 476; Olson v. 


Alien, 367 fF. 2d 565; Halli v. Beals, 29€ U. S. 45, 48). 


3.a. The sole substantive prayer for relief is to declare 
unconstitutional a statement adopted by defendant BOARD OF REGENTS. 
All other parties named as defendants, threDre, are improperly 
so named, in that no individual can adopt a resolution of a 
fifteen-member public body. CHANCELLOR McGOVERN, in fact, voted 
against the January statement anc DR. NYQUIST, not being a memoer 
of the BOARD OF REGENTS, could not and did not vote on the state- 
ment at all. Hence, the only proper party defendant is the 
BOARD OF REGENTS. 

b. The said BOARD OF REGENTS, however, is not a "person" 
within the meaning of 42 U. S. C. §1983, nor of 28 U. S. C. 
1343, subdivisions 3 and 4, and therefore the Court cannot 
acquire jurisdiction in the case at bar and the action anda con~ 


plaint must be dismissed for this reason alone. (Brault v. Town 


of Milton, FP, 20 [Feb. 24, 1975]; City of Kenosha v. Bruno, 
412 U. S. 507, 513; Monroe v. Page, 365 U. S. 167, 187-192; 


Sellers v. Regents of the Univessity of California, supra; 


Bennett yv. People of California, 406 F. 2d 36, cert. den. 394 
U. S. 966; Allison v. California Adult Authority, 419 F. 2d 822; 
Clark v. Washington, 366 F..2d 678.) 

c. 42 U. S. C. §1983 requires that the amount in contro- 


versy must exceed $10,000.90 (28 U. S. C. §1331 (a)) but no such 


’ 


o. 


jurisdictional amount is or can be claimed here, in any event 


(Brault v. Town of Milton, supra). 


POINT. It 


Insufficiency. 


The complaint herein fails to state a claim upon which re- 
lief can be granted: 

Le Because the complaint fails to present a case or 
controversy of insufficient immediacy and reality to warrant the 
issuance of a declaratory judgment, as set forth above (I. 
Jurisdiction, par. 1). 

as The complaint is moot as set forth above (I. Juris- 
diction, par. 2). 

3% Even if all the adverse factual allegations of the 
complaint relating to individual members of defendant BOARD OF 
REGENTS, relating to the January statement or otherwise and 
those relating to the January statement itself, are admitted, 
the same are not only constitutionally permissible, but are 
entirely consonant with the latest enectment of the United States 
Congress in the premises, i.e., the Education Amendments Act 


: of 1974 (Public Law 93-380; 20 U. S. Cc. §1701, et seq.) which 


has never been declared to be unconstitutional. The relevant 
provisions are as follows: 
"Balance Not Required 


§1704."The failure of an educational agency 
to attain a balance, on che basis of race, 
color, sex, or national origin, of students 
among its schools shall not constitute a 
Genial of equal educational opportunity, or 
equal protection of the laws." 
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‘Acres ry oh ela ‘ er Its - , 4 
ASSsaQGQumMment On NCOLGAIBOC HONG wks wee aA Denial 


Of Rqual Rducational Onportuniicy 


§1705. Msiiihh jorert fe. Ue others hh OVIiSIONG on this 
part, the assignment by an ecucational sgency 
Of a student to the scenuool miaurestl nis slace 
of residence which provides the aporaor 
grace level 
Student is noi a donial of cern educé ci Gial 


Opportunity or of ecual protection of the 
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purpose of segregating students on the basis 


Ot race, color, Sex, OX BRacional Oricin; of tne 


schoo. to which such student is assigned wes 
located on its site for the purpose of sagre- 
gating students on such basis." 

4. Even if all the adverse factual allegations of the cone 
plaint were to be admitted, no violation of aay coastitucion..iy 
imposed duty is pleaded, because none of the policy sce yr 
of defendant BOARD OF RiGENTS Geais with de jure su Gi286a7 as 
expressly so stated in the February 20, 1575 staceuewec (ax. 3), 
such segregation being well-known to defendeaat LORD OO REE 25 
to be Clearly unconstitutional. There is no Conse. cuciona. 
imposed duty in any state or local educational agency to ti 
action to relieve de facto segregation in any c* its cdiucatio.al 


units (Bell v. school City of Gary, Indiana, 324 F. 2d 209, 


City, 336 F. 2d 988, cert.den. 380 U. S. 914). 
Tne United States Supreme Court has further expressly 


held thet even in cases of de jure segregation, there is no 


constitutional regquireient of any parcicular degree of raci.i 
balance or mixing in cach school (Swann v. Chouriocce-Mu ele ey 


Board of Rducatior 


402 U. S&S. 13 Beidicy ve. Milliken, de F. 


215; rev.d. U. S. SE HG 2G. PONS). As ae Cow 


in Bradley v. Milliken, supra, "The clear impact of tais 
language from Swann is that desegregation, in the se:use of 
dismantling a dual school system, does not require any 
particular racial balance in each ‘school, grade or class- 
room.'" (p. 1089). Hence, any action and statement by the 
BOARD OF REGENTS, including the statement of January, 1975 
is over and above any constitutional reguirement, and con- 
sequently, the finding of a substantial federal question is 
foreclosed by previous decisions of the United States Supreme 
Court. 

os The mere fact that plaintiffs would prefer a 
different and perhaps speedier solution to the problexs of 


“adventitious" or de facto segregation than has been rossible 


so far, in spite of many and considerable efforts by cGefZenéant 
BOARD OF REGENTS and the Commissioner of Education, does not 
give rise to any constitutional issues which the Court can 
adjudicate. 


/ CONCLUSION 


For all the foregoing reasons, the said defendants demané 


that the action and complaint herein be dismissed with costs. 


€ 
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ROBERT D. STONE. 
Counsel and Depu*v Commissioner 
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| = ‘ ‘ 
ae ~coee a eee 2 
ans er oe ‘ 
JO! P. JEKU \ 


Associate Counsel 
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UNITED STATES DISTRICT COURT 
‘STERN DISTRICT OF NEW YORK 


iy ANDERSON, MAZELL PEOPLES, CHRISTINE 
JANES, ANNTE BARNES, CHRISTINE PEYTON, 
FRANCINE TOLLIVER, ELIZABETH MINNIEFIELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 
VHOMAS and EViLYN PERKINS, 


ali 
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Plaintiffs, 


NOTICE OF AMENDM=*:7 
-Vs- TO MOTION TO DIS°*'is: 
COMPLAINT 


JOSEPH W. McGOVERN, Chancellor of the 

Poard of Regents of the State of New York; 
WILLARD A. GENRICH, a member of the Board 
of Regents; THE BOARD OF REGENTS OF THE 
STATE OF NEW YORK; and DR. EWALD RP. NYQUIST, 
Commissioner of Education of che State of 
New York, 


DeLiendan_s. 


PLEASE TAKE NOTICE, tnat upon the summons and comp) .int 
herein and- upon the Notices of lotion, Motions and Affidavits 
served and filed heretofore by tne defendants herein, and upon 
the un-not' ‘ed Mccion and +‘ Fidavit of plaintiffs herein, ro- 
lating to a Motion for retective Order presently pending in the 
United States Dist: /-t Court for the Northern District of New York 
in the above-entitled cause, the defendants herein will move the 
Court pursvant to Rule 12 (b) of the Federal Rules of Civil Pro- 
cedure, and 28 U. S. Cc. 1391 (b) and 28 U. S. C. 1406 (a), at the 
Motion Term thereof, to be held in the United States Courthouse 
in Buffalo, on the 21st day of April at 10 o'clock in the forenoon 
on that day, or as soon thereafter as counsel can be heard, for 
1m Order dismissing the action anc complaint herein against al] 


> 


ie io ‘ 4 . . . 
cefendants, with prejudice and with costs, an@ for such other and 


further relicf as to the Cou May appear just and proper, upon 
the additional ground (in addi tion to the grounds set forth in 

: defendants' original Notices of Motion and Mctions to Dismiss 

(: the Complaint) of improper venue, and that defendants! original 
motion papers are hereby amended to that effect. 

| P . . 

, 


= TO: 


a 
ROBERT D. STONE t deta nara 


in 


j } + fa 
mips Pet Le it 
ine. O88. oS 
Attorneys fe. wp 3 endant 
THE BOARD * REGENTS 
CF Few he Stee 
-€ ¢f Ys CVG a. iY en Wat 
EDWARD J.. ROBINSON ~~“ 
Attorney for Defendant 


WILLARD A. GENRICH 


TED: April 9, 1975 


HON. JOHN kK. ADAMS 
Clerk 


United States District Court 


GEORGE M, HEZEL, 
STUART R. COHEN 


Legal Aid Bureau of Buffalo 
Western District of New York 281 Ridge Road 


United States Courthouse Lackawanna, New York 14218 
Buffalo, New York 14202 


HERMAN SCHWARTZ, Esq. 
525 O'Brian Hall 

SUNYAB North Campus 
Amherst, New York 14260 


HON. J. R. SCULLY 

Clerk 

United States District 

Northern District of New Yc 
Federal Building 

NATHANIEL JONES, Esq. Utica, New York 13503 

NA AP. 

1790 Bro idway 

New York, New York 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, MAZELL PEOPLES, CHRISTINE 
JAMES, ANNIE BARNES, CHRISTINE PEYTON, 
FRANCINE TOLLIVER, ELIZABETH MINNIEFIELD, 
YVONNE HENLCY, ANN SCRUGGS, BLANCHE 
THOMAS and EVELYN PERKINS, 


Plaintiffs, CIV - 75 - 74 


AMENDMENT TO M 
TO DISMISS COMI 


JOSEPH W. McGOVERN, Chancellor of the 

Board of Regents of the State of New York; 
WILLARD A. GENRICH, a member of the Board 
of Regents; THE BOARD OF REGENTS OF THE 
STATE OF NEW YORK; a: DR. EWALD B. NYQUIST, 
Commissioner of Education of the State of 
New York, 


Defendants. 


The defendants herein, amending the motions to dismiss 
the complaint herein heretofore Filed by them, move the Court, 
in addition to the grounds heretofore set forth in the Original 
Notice of Motion and Mctions to Dismiss, as follows: 

5. To dismiss the action and complaint herein on the 


ground of improper venue, in that 28 U. S. C. 1391 (b) requires 


that a non-diversity civil action be brought "only in the judicial 
district where all defendants reside, or in which the claim arose 
and in that the Only proper defendant herei n, i.e., the defendant 


body which adopted the resolution, the constitutionality of which 


is the sole issue herein, is THE BOARD oF REGENTS. The pro- 
Visions of 28 U. s. C. 1392 do not avail plaintiffs herein in th 


Regent GENRICH who does reside in the Western District is not 


Properly a defendant here in, in that he did not adopt the resolu- 


tion here under attack, the same having been adopted by the 


0, 


een ene 


defendant THE BOARD OF REGENTS oF THE UNIVERSITY OF THE STATE 
OF NEW YORK, which is a fifteen-member public body. Hence, 
the only proper defendant herein is said BOARD OF REGENTS whose 
principal office is in the Northern District of New York. In 
addition, the claim also arose in the Northern District, since it 
was in Albany, New York that the Statement under attack was 
adopted. 

Hence, defendants submit that the action and complaint 


herein must be dismissed. 


tn ee 


beist> 
(oat Sy ae es ee 
Attorneys for Defendant 
THE BOARD OF REGENTS 
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oa ¢ eee es, 
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Cs es { *: \ i ty P| 
ED\ YARD in eS ROB T NSO CO 
Attorney for Defendant 
WILLARD A. GENRICH 


DATED: April 9, 1975 


TC: HON. JOHN K. ADAMS GEORGE M. HEZEL, Es: S. 
Clerk STUART R. COHEN, Esq 
3) 


United States District Court Legal Aid Bureau of Buf‘%ai- 
Western District of New York 281 Ridge Road 
United States Courthouse Lackawanna, New York 14212 


Buffalo, New York 14202 


HERMAN SCHWARTZ, Esq. HOW. Fo. Rs. SCULLY 


525 O'Brian Hall Clerk 
SUNYAB North Campus United States District Cocr: 
Amherst, New York 14260 Northern District of Voz 


Federal Building 
VATHANTIEL JONES, Esq. Utica, New York 13503 
Dito m C.F 
1790 Broadway 
New York, New York 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, MAZELL PEOPLES, CHRISTINE 
JAMES, ANNIE BARNES, CHRISTINE PRYTON, 
FRANCINE TOLLIVER, ELIZABETH MINNIEFIELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 
THOMAS and EVELYN PERKINS, 


Plaintiffs, 


JOSEPH W. MCGOVERN, Chancellor of the 

Board of Regents of the State of New York; 
WILLARD A. GENRICH, a member of the Board 
of Regents; THE BOARD OF REGENTS OF THE 
STATE OF NEW YORK; ard DR. EWALD B. NYQUIST, 
Commissioner of Education of the State of 
New York, 


Defendants. 


STATE OF NEW YORK ) 
| a ee 
COUNTY OF ALBANY  ) 


CIV = 75..< 74 


AFFIDAVIT IN SUPPORT 
OF AMENDMENT TO MOTION 
TO DISMISS 


JOHN P. JEHU being duly sworn deposes and says: 


1. That he is an attorney duly admitted to practice in this 


Court; that he is the Associate Counsel to the BOARD OF REGETS 


and that he is familiar with the cause at bar. 


2. That this Affidavit is made in support of an amendment 


to the Motion to Dismiss the Complaint herein by adding the ob- 


jection of improper venue to the objections heretofore made herein. 


3. That this Amendment to said Motion precedes: 


(a) The service and filing of any papers by 


plaintiffs in answer to the motions here- 


tofore made herein by defendant; 


a 


slr 
. . * . 


Rt I 


(b) Any hearing or argument before any Court herein; 
(c) Any determination of the question of the juris- 
diction of this Court both over the subject 
matter and the person of defendants, by the Court; 
(d) Service and filing of defendants' answer. 

4. That the defendants other than THE BOARD OF REGENTS named 
in the Complaint herein are improperly named, in that none of them 
did or in fact could adopt the statement, the constitutionality of 
which is the sole issue herein; that one of such improperly named 
defendants in fact voted against the said statement; that another 
of such improperly named defendants voted in favor of such state- 
ment and that the third such improperly named defendant is not 
a member of the said BOARD and could not vote on the statement at 
all. 

5. That the only properly named defendant herein is THE 
BOARD OF REGENTS, whose principal office or "residence" is in the 
Northern District of New York. 

6. That the Court may wish to take cognizance as a matter of 
comity, of the requirement of State law, under which an action or 
proceeding brought in the State courts against THE BOARD OF REGENTS 
OF THE UNIVERSITY OF THE STATE OF NEW YORK must be brought in Albany 
County Supreme Court (CPLR §506(b)). 

7. That the "claim arose" in the Northern District also, be- 
cause the statement under attack was adopted at a meeting of de- 
fendant BOARD OF REGENTS in Albany, New York. 

8. That therefore the complaint should have been and could 


only be brought in the Northern District of New York, pursuant to 


28 U. S. C. 1391 (b). 


9. That since Regent GENRICH is not properly named as 


cefendant but is merely a "nominal" or "formal" defendant, his 
residence cannot be used for the purpose of conferring juris- 
diction on the United States District Court for the Western 
District, so that 28 U. S. C. 1392 cannot help plaintiffs. 

10. That therefore the complaint *%:ein should be dismissed 
in accordance with 28 U. S. C. 1391 (b ad 1406 fa). 

ll. That y the reasons set forth in defendants' original 
Motion papers 2 ends of justice would not be served by trans- 
ferring the matcer to the Northern District, in lieu of dismissal. 

12. That, however, if the Court should not agree with de- 
fendants' demand for dismissal of the complaint and action herein 
on any of the grounds stated herein or in the original Motion 
papers, the matter should th:: and in that event be transferred 


to the United States District Court for the Northern District for 


adjudication. 
rr 
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~_ JOHN P.+JEHU 
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Sworn to before me this 


/OZaay of April, 1975. 
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J. MICHAEL ENDRY, Notary Pub 
State of New York, Pibeny ecciie 
Commission Exzizes Morch 90,1994 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, MAZFLL PEOPLES, CHRISTINE 
JAMES, ANNIE BARNES, CHRISTINE PEYTON, 
FRANCINE TOLLIVER, ELIZABETH MINNIEFIELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, MAZELL PEOPLES, CHRISTINE 

. JAMES, ANNIE BARNES, CHRISTINE PEYTON, 
FRANCINE TOLLIVER, ELIZABETH MINNIEFIELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 

, THOMAS and EVELYN PERKINS, 


i A st rae 


Plaintiffs, CIV = 72 = 74 


: JOSEPH W. MCGOVERN, Chancellor of the 
Board of Regents of the State of New York; 
WILLARD A. GENRICH, a member of the Board 
' of Regents; THE BOARD OF REGENTS OF THE 
: STATE OF NEW YORK; and DR. EWALD B. NYQUIST, 
Commissioner of Education of the State of 
New York, 


ai a 


Defendants. 


DEFENDANTS' BRIEF 
IN SUPPORT OF AMENDMENT 
TO MOTION TO DISMISS 


COMPLAINT 
Statement 
4° Th complaint herein seeks to raise but a single issue, 
ane that. is in issue of law: 
"Is, or is not, the January 
statement of educational policy, 
adopted by the fifteen-member 
BOARD OF REGENTS, unconstitutional?" 


That question must be decided, if it can be reached, 


by what that statement Says, and by nothing else. 


No single person can adopt that statement, which is a 


resvlution of a fifteen-member public body. No Single member of 
AA-79 
Ss + or a Reh are rica ps ee el Ct Le a te 
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a es 
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the BOARD and certainly no non-member of the BOARD, such as 
the Commissioner of Education, could or did adopt it. 

The complaint names three individuals as defendants, 
in addition to THE BOARD OF REGENTS whose BOARD action is the 
only object of the prayer for -vlief in the complaint. These 
three individuals are not, anu cannot be, real parties to t s 
action. 

For that reason, Regent GENRICH, the only one of these 
three individuals who resida@in the Western District, is im- 
properly named as a party defendant. Since he is not a proper 
defendant, this action should, as a matter of law, have been 
brought in the Northern District, and since it was brought in 
the wrong judicial district, the complaint should be dismissed 
for that reason. 

The bases for defendants' Motions to Dismiss are 
hereby amenued by adding as an additional ground for dismissing 
the action and complaint herein the ground of improper venue, 
which additional ground is added as FOINi III to the brief ori- 
ginally wubmitted (in addition to POINT I--Jurisdiction and 
POINT II--Insufficiency). 


ARGUMENT 
POINT IIT 


IMPROPER VENUE 


1. 28 U. S. C. 1391 (b) provides that a non-diversity civil 


action "may be brought only in the judicial district where 


" 


all defendants reside, or in which the claim arose ... 


(a) The only defendant whose action is the subject of 


the complaint herein is THE BOARD OF REGENTS OF THE 
UNIVERSITY OF THE STATE OF NEW YORK. That BOARD is 
a Constitutional body (New York State Constitution 
Article V, section 4; Article XI, section 2) and its 
principal office is in Albany, New York, i.e., in 
the Northern District, where its "residence" is 
therefore located (28 U. S. C. 1391(c)). 


Union irdian Trust Co. v. Detroit 


Trust Co., 72 fF. 2a 120 


United Off. & Prof. Workers v. Smiley, 


75 F. Supp. 695 


Galveston, H. & S.A.R.R. Co. v. Gonzales, 


151 U. S. 496 


The Court may wish, in this comection, to take cogni- 
zance, aS a matter of comity, of the requirement of State law, 
under which an action or proceeding brought in the State courts 
against THE BOARD OF REGENTS OF THE UNIVERSITY OF THE STATE OF 
‘EW YORK must be brought in Albany County Supreme Court (Civil 
Practice Law and Rules §506 (b)). 

(b) The other persons named as defendants herein, Reis 
Chancellor McGOVERN, Regent GENRICH and Commissioner NYQUIST, 
are not properly named as defendants, since none of them are 
individually chargeable with the corporate statemert of a 
fifteen-member public body. Their individual residences in any 
judicial district other than the Northern District are therefore 
irrelevant for the purpose of venue (see Par. 2 below). 

(c) The statement under attack was actually adopted in 


Albany, New York, on January 22, 1975. That is, therefore, 


A- 30 
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where the claim arose, i.e., in the Northern District. 
Jimene’. v. Pierce, 315 F. Supp. 365 


Philadelphia Housing Authority v. Am. 


Radiator & S. S. Co., 291 F. Supp. 252 


It is presumed that plaintiffs seek to base their bringing 
the complaint in the Western District on (1) the fact that 
they named Regent GENRICH as a defendant, (2) the fact 
that said Regent resides in the Western District, and that 
therefore plaintiffs rely on 28 U. S. C. 1392 (a). 

Such reliance is, however, wholly misplaced: 


"It is settled that in the 
federal courts regard is to be 
had to the real rather than to 
the nominal parties.” 

Nakken El. & Mfg. Co. v. 


Westinghouse, 21 F. Supp. 336 


"Jurisdiction cannot be de- 
feated by joining formal or un- 
necessary parties. . a a On the 
question of jurisdiction, an un- 
necessary and dispensable party 
will not be considered.” 

Salem Trust Co. v. Manuf. Fin. 


Co., 264 U. S. 182 


"The case must be treated, 

so far as the jurisdiction of the 
Circuit Court of the United States 
is concerned as though Markley was 
alone named as plaintiff; and the 
action was properly removed to that 
court.” 

Maryland v. Baldwin, £32 Us WV. 490 


To paraphrase the most happily apposite language of the 


the Circuit Court of the Southern District of Ohio, in 1857: 


"The conclusion, therefore, is 
obvious and irresistible, that 
{Regent GENRICH] residing in the 
[Western] district [is] made [a 
party] in this suit for the mere 
purpose of conferring jurisdiction 
on this court. 

", . . and the complainants 
must therefore be remitted to the 
court for the Northern district 
for the assertion of their rights. 
This will be attained with no in- 
jury to them, while it will creatly 
promote the convenience of the real 
defendants, by enabling them to 
contest the claim of the complainants 
in the district in which they reside, 
and in the vicinity of the place 
where the transactions in contro- 
versy have occurred." 


Sackett's Harbor Bank v. Barry, 


No. 12, 204 


Fed. Cas. 


To the same effect: 


Sheppard v. Atl. St. Gas Co. of 
Pa., 167 F. 2d 841 


Alexander v. Lancaster, 330 F. Supp. 
347 (1971) 


Sands v. Geller, 321 F. Supp. 558 
(1971) 


Hence, 28 U. S. C. 1392 fa) does not support plaintiffs 
positior herein, and ti? co »laint should be dismissed for im- 
proper venue. 


as Lest, plaintiffs should claim that this amendment to our 


original Motion papers is not timely, it must be pointed 
that the question of venue arises only after the Court 
has determined that it has jurisdiction. 


Vogel v. Tenneco Oil Co., 276 


F. Supp. 1008 


Martin v. Lain Oil & Gas Co., 


36 F. Supp. 252 


} Gorman v. King, 316 F. Supp. 801 


Arrowsmith v. U. P. I., 320 F. 2d 219 
Bookout v. Beck, 354 F. 2d 823 


U. S. v. Laird, 412 F. 2d 16, cert. 
den. 346 U. S. 918 


Such amendments are proper, when made prior to any hearing 
and prior to the answer. 
MacNeil v. Whittemore, 254 F. 2d 820 


Tuscarora Nation v. Power Authority, 
161 F. Supp. 702 


Schnell v. Peter Ecknich & Sons, Inc. 


3605 U. 8S. 260 
Cohen v. Beneficial Ind. Loan Corp., 


92 F. Supp. 416 
Oran e Theatre Corp. v. Rayherstz 


~ Ale .sement Corp., 139 F. 2d 871, 


cert. den. 322 U. S. 740 


4. For all the foregoing reasons, and pursuant to 28 U. 2. Cc. 
1406 (a) the action and complaint herein should be dismissed. 
CONCLUSION 
It is therefore respectfully submitted that for all the 
reasons set forth in our original Notices of Motion, Motions to 
Dismiss, Affidavits and briefs and for the reasons set forth in 
this amendment thereto, the complaint herein must be dismissed. 


Respeetfully Stbmitted, 


af D. STONE 


A fh t be O So. 


JOHN. ‘ee JE JEHU ane a6 
Attorneys for Defendants 
State Education Department 
Albany, New York 12234 
(518) 474-6400 
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Attorney for Defendant 
WILLARD A. GENRICH 


3400 Marine Midland Center 
Buffalo, New York 14203 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY ANDERSON, MAZELL PEOPLES, CHRISTINE 
JAMES, ANNIE BARNES, CIIRISTINE PEYTON, 
FRANCINE TOLLIVER, ELIZABETH MINNIEFIELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 
THOMAS and EVELYN PERKINS, 
Plaintiffs, 

-vs- Civ. 75-74 
JOSEPH W. McGOVERN, Chancellor of the 
Board of Regents of t!- State of New York; 
WILLARD A, GENRICH, a member of the Board 
of Regents; THE BOARD OF REGENTS OF THE 
STATE OF NEW YORK; and DR, EWALD B. NYQUIST, 
Commissioner of Education of the State of 
New York, 


Defendants. 


MEMORANDUM IN OPPOSITION TO DEFENDANTS' MOTION TO DISMISS 


Defendants have submitted a wide array of challenges to plaintiffs' 
complaint. All, however, must be tested by the fundamental premises that 
“the motion to dismiss for failure to state a claim is viewed with disfavor 
and is rarely granted." 5 Wright & Miller, FEDERAL PRACTICE AND PROCEDURE: 
CIVIL §1357, pp. 598-604 (1969). This is especially true where important 
constitutional issues are raised, 

Defendants argue three points allegedly relating to jurisdiction, 
sufficiency of the complaint, and venue; analysis shows that most of 


defendants’ arguments relate to factual issues and the others are 


baseless. 


Agger to prevent Dr, 


“matters outside 


. = 


I.l. "Jurisdiction" 


The first claim is thet the Regents’ January, 1975 statement is not 


self-executing, but "is simply a statement as distinguished from action" 


(ir. 7). But the complaint explicitly alleges that defendant Nyquist must 


"execute all educational policies adopted by the Board of Regents," 43(c), 


and that the Commissioner issued orders to start the integration of buffalo 


and Niagera Falls schools, 448-9, that the January 22, 1975 statement was 


f? 


Nyquist from integrating the schools of Buffalo and 


Niagara Falls, 4918-19, and that a deleterious effect had already taken 


place, 4420-2] (It should be noted that the show cause orders have not 


been rescheduled for a hearing, as of April 28, 1975.) 


Thus, a purpose and effect that have already harmed plaintiffs is 


clearly alleged and, for purposes of kule 12(b)(6), must be taken as true. 
In any event, it is a factual question as to exactly what is the ultimate 


impact of the January, 1975 statement. 


2. Mootness 
This contention relating to the February 29, 1975 statement raises 


the complaint and is therefore not appropriately part of 


defendants' motion, In any event, the significance of that statement is 


very uncertain; as of April 28, 1975, the Commissioner has not rescheduled 


the show cause hearings, and whether he will go through with meaningful 


plans in face of the January 22, 1975 statement is not at all clear; indeed, 
the newspapers repo1.cd that some of the Regents refused to sign it because 


it was ambiguous, Factual developments will show, we think, that the 


February actions do not really undo the harm of the January, 1975 action, 
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tory 
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f 
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but that is a matter for proof, should defendants invoke the February, 1975 
statement in their Answer. Insofar as the complaint is concerned, the 
February, 1975 statement ig irrelevant and plaintiffs believe it will continue 
to remain so.) 

( \ 3. Individual Defendants 


nee 
Ve is plaintiffs' contention that i::’ividual defendants, including 
\ 


% ; » 
defend-rt &-irich, have a deltberatd intent to prevent meaningful integration. 


See Complaint, $11. Moreover, the Regents consist of individuals, just as 
does any other administrative agency or board. They are this liable to 
declaratory relief under 42 U.S.C, §1983 to the same extent as other public 
officials whose actions violate constitutional rights under 42 U.S.C. §1983. 
For actions against individual members of administrative boards, see Smith 
V AI S09 ST ote Cir. 1936); Hernandez v, Noel, 324 ‘FY Supp. 779 
(D. Conn. 1970); Adams v. City of Colorado Springs, 308 F. Supp. 1397 (D. 
Colo. 1970), aff'd, 399 U.S, 901 (19 ). ) ( 
As to Commissioner Nyquist, he is certainly liable insofar as he , 
implemented the January 22, 1975 statement by indefinitely postponing hearings 
on the show cause orders at issue. 
As to whether the Board of Regents is a "person" for purposes of 
42 U.S.C. §1983, numerous actions against boards of education and Regents 
have been filed without difficulty. Brault v. Town of Milton, __ F.2d 


(2d Cir. Feb. 24, 1975), and Kenosha v. 3runo, 412 U.S, 507 (1973), deal with 


cities and municipalities, not with administrative agencies. For cases 
—_—_——— qusaan A Bd | 2 


against educational boards, see Tinker v. Des Moines Communit 


School Dist., 


393 U.S. 503 (1969); Lee v. Bd. of Regents of State Colleges, 441 F.2d 1257 


(7th Cir. 1971); Harkless v, Sweeney Indep. School District, 427 F.2d 319 


oY 


(Sth Cir. 1970); James v. w. va. Bd, of Regents, 322 F. Supp. 217 (E.D. W. 
Va. 1971), aff'd, 448 F. 785 (4th Cir. 1971), 
As to the $10,000 damages issue, it is well-established that there 


is no jurisdictional amount requirement for actions under 42 U.S.C, §1983., 


II, Insufficiency 

Plaintiffs' claim is that the Regents’ actions were taken with the 
purpose and effect of interfering with efforts to integrate the schools, 
(Indeed, the Commissioner's order for Buffalo (attached to the Complaint) 
goes further than merely citiag the Buffalo schools as being imbalanced--he 
concludes that such imbalance results from violations of the Fourteenth 
Amendment. Thus, the Regents' action is interfering with efforts to remedy 
constitutional violation 

In any event, plaintiffs' compiaint is premised on well-established 
principles set out in their complaint and derived directly from decisions 
of this Court and others in Lee v. Nyquist, 318 F. Supp. 710 (w.p.N.y. 1970), 
aff'd, 402 U.S. 935 (1971). It is plaintiffs' contention, which will be 
supported fully by the facts that come Out upon discovery, that defendants, 
particularly the four named Regents, were put on the Board to reverse and 
rescind Regents’ policy in order to block integration, which the Regents ond 
the Commissioner were planning. The full dimensions of this issue and adequate 


consideration thereof must await ful] factual and other development, 


III. Venue \ 
In their Amendment, defendants argue thet venue is improper. But the 
named defendant Williard A, Genrich is in the Western District of New York, 
and this point must therefore fail since, as noted above, he and the other 


members of the Board of Regents are proper parties as individuals, 


«$e 


Nor was Mr. Genrich sued simply for purposes of jurisdiction, 


is one of the four Regents specifically named 
one of those put on the Board for the express 
integration of the schools, and he is further 
do so from the time he joined the Board. See 
was not explicitly named in 4412-13 and 16 of 


admissions will prove that he was in fact one 


cases against administrative bodies have held 


He 
in 411 of the Complaint as 
purpose of blocking racial 
alleged to have tried to 

4412-13, 16. Although he 

the Complaint, discovery and 
of those referred to. 


Many 


venue to be proper in 


~se 


district in which one of the individually-named ‘defendants resided. See, 


e.g-, Smiti: v. Merrill, 81 F.2d 609 (5th Cir. 


1936); Northern Indiana 


Public Service Co, v. Public Service Commission of Inuiana et al., 1 F. Supp. 
a ete weervice Commission of Inuiana et al, 


296 (ND. Ind. 1932); Heard v. Ouachita Parish School Board, 94 F. Supp. 897 
(W.D, La. 1951), 
/ / 
The s:tion is thus properly in this district. / 


CONCLUSION 


The motion to dismiss should be denie 
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Board of Regents of the State of New York; 
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of Regents; THE BOARD OF REGENTS OF THE 
STATE OF NEW YORK; é17 DR. EWALD B. NYQUIST, 
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New York, 
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SUPPLEMENTAL BRIEF 


OF DEFENDANTS 


Statement 


This supplemental brief is submitted in order to 


- 74 


clarify the position of defendants in relation to several points 


raised at the oral argument and in reply to plaintiffs' memoran- 


dum which was received on that day. 


| 
] 
| 
| 
| 
| 
| 


ARGUMENT 


POINT I 


JURISDICTION OF THE COURT. 


As No substantial Federal question is presented. 

The first determination te be made by the Court is to 
ascertain if jurisdiction exists. That determination must rest 
entirely on the allegations of tne complaint. Plaintiffs have 
the burden of alleging in their complaint the facts essential 
to show jurisdiction. If plaintiffs fail to make the necessary 


allegations, they have no standing. (McNutt v. General Motors, 


298 U. S. 178, 189.) The complaint raises, as the sole issue, 
the constitutionality of the January statement of educational 
policy of defendant BOARD OF REGENTS. : 

There are no allegations in the complaint bearing on 
this issue. The allegations of the complaint deal with previc es 
history of the REGENTS educational policy, determinations of the 
Commissioner of Education, with purported statements alleged to 


have been made by various individuals, with claimed intent and 


imagined purpose of various individuals. There are no allegations 


which would provide a basis for a conclusion that the January 
Statement is unconstitutional, or which indicate the theory on 
which only two out of the thirteen REGENTS who actually voted on 
the January statement were named as defendants. 

The reasons for the absence of such allegations is 
Obvious in that there are no questions of fact here involved, 


but simply the question of the word ing of the January statement. 


se 


The only claim left then, in relation to the defendants' 
contention that the complaint is moot, is the plaintiffs' con- 
tention that the January statement of the BOARD OF REGENTS has 
had the effect of deferring action by the Commissioner in inte- 
gration cases pending before him. 

There is nothing in the Constitution which prescribes 
a specific rate of speed at which the State must proceed, either 
in cases of de facto segregation or in de jure situations. The 
affidavit of John P. Jehu, dated May 2, 1975, clearly demonstrates 
that the Commissioner of Education is proceeding wit.: dispatch in 
the case: . >nding before him. It is submitted that a claim re- 
lating to the speed with which proceedings are conducted does not 
raise a substantial Federal question. 

B. The Court lacks jurisdiction over the persons of any of 

the aefendants. 

i It appears obvious that REGENT GENRICH is not a real 
party in interest and was named for the sole purpose of seeking 
jurisdiction in the Western District. The naming of a nominal 
defendant is not sufficient to confer jurisdiction where juris- 
diction would not otherwise exist. 

a. There were nine REGENTS voting in favor 

of that statement, and yet only one of 
these nine REGENTS is named as a party. 

dD. While it is true that a State official 

sheds his governmental immunity when he 
violates a constitutional provision, the 


issue here is not the intent or even the 


individual vote of single member of a 


a. 


fifteen-member board. At issue is, 
solely, the purely legal question as 

to whether or not the January state- 
ment, adopted by the entire BOARD, is 

in violation of the Constitution. 

There cannot, therefore, by any finding, 
on this complaint, that REGENT GENRICH 
has shed his governmental immunity. 
Moreover, he did not adopt the state- 
ment. He alone could not do so. In 
addition, Rule 20 (a) of the Federal 
Rules of Civil Procedure provides that 

a party defendant may be joined only if 
there is asserted against him jointly, 
separately, or otherwise, any right to 
relief and if any question of law or 
fact common to all defendants will arise 
in the action. For the reasons indicated, 


plaintiffs obviously are unable to meet 


this requirement. Consequently, the Court 


cannot acquire jurisdiction based on 
REGENT GENRICH and his residence in the 
Western District. 

The BOARD OF REGENTS "resides" in the 
Northern District and the claim, if any, 
arose in the Northern District, where the 


str “ement was adopted. 


5. 


b. The BOARD OF REGENTS is not a "person" 

within the meaning of 42 U.S.C. 1983, 
which is the only jurisdictional basis 
pleaded by the plaintiffs, but is 

. "the educational arm" of the State, 
and the State is not a person within the 
meaning of that jurisdictional pro- 
vision. 


Zuckerman v. 


A 
421 F. 2d 625 


3 


ippellate Division, 


Williford v. California, 


~ 352 F. 2d 474 
{Both of these cite Monroe v. 
fp : Pape, 365 U. S. 167 referred 
to in our main bricf.) 
Sis It follows that the Court lacks jurisdiction over the 
person of any named defer lant. 
4. Transfer of the action to the Northern District, however, 
is foreclosed by 28 U. S. C. 1406 (a) since, as pointed out in 
our earlier briefs, the Court also lacks jurisdiction over the 
subject matter: 
because the complaint does not present a case 
“or controversy, 


because the complaint raises no substantial 
federal question, 
because the complaint is moot, the issue having 
been laid to rest by subsequent events. 
“ Therefore, since the Court lacks jurisdiction over the subject 


matter, no transfer is possible. 


Atlantic Ship Rigging Co. v. McLellan 
: I iJ bu ee iat debcdl 
288 F. 2d 589 


Racse v. Kelly, 59 F. R. D. 612 


Nor can the action be transferred where the Court lacks juris- 
J 


diction over the person and where the 


judicial district to which 


the action could otherwise be transferred likewise cannot acquire 


jurisdiction over the person. 


t 


M. Dean Kaufman, Inc. v. Warnaco, Inc. 
299 F. Supp. /22 


5. It is therefore submitted that the action and 
must be dismissed. 


oo 
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6. 
POINT IT 
CONSTITUTIONAL REQUIREMENTS vs. 
EDUCATIONAL POLICY AND ARGUMENTS 
A. The position and arguments of the plaintiffs in this action 


reflect a basic misunderstanding of the respective roles and 
functions of the REGENTS on the one hand and the Courts on the 
other, with respect to racial integration in the public schools. 

The REGENTS have the power to enunciate educational policy. 
They have done so in the area Of racial integration, through a 
series of policy statements which consistently express the view 
that equality of educational Opportunity is essential as a matter 
of educational policy, and that such equality cannot be achieved 
where racial segregation exists--however that segregation came 
about. 

On the other hand, the REGENTS do not have the power to de- 
clare--or alter--principles of constitutional law. That is a 


function of the Courts. The REGENTS clearly recognize that 


racial segregation resulting from State action constitutes 


g sa 
denial of equal protection of the laws and must be corrected as 


a matter of law. It is not the purpose or function of their 
Statements to elaborate that principle. 
co As the decision in Lee v. Nyquist, 318 


F. Supp. at 712, points out, the policy 


Statements of the REGENTS show that 
"the Regents . . . fare] firmly committed 
to a policy of eradicating de facto 
segregation in New York's public schools", 


referring, e.g., to the 1969 policy statement. 


In exercising his qua 


the Commissioner of Education 


both by the policy statements of t 


is goverr 


judicial function, 


1ed 


he BOARD 


OF REGENTS and by principles of law enunci 


ted by the Courts. 


While there is no conflic 
REGENTS policy and judicially declared prin- 
ciples of law, it is clea 
conflict should develop a 


future, policy would have 


legal requirements wheth« 


racial integration or in 


The 


with the fundamental and 


at the REGENTS concerning 


public schools: 


(a) The social and 


that inform American society 


adhere to the principle 
for persons of different 


conduct their education 


r 


; 
L 


lo 


tha 


toge 


(b) "The Regents have 


their policy on the desi 


gration of public school: 


in support and in addition 


OF: PEL2CVc se. as 


that if such 


ethni 
$ 
\ 


t between 


the area 
ther are 


has 
_ 
ft 


ility of the 


inte- 


B. Plaintiffs seek to blur the distinct ion, in terms of 
constitutionally imposed duties, segregation re sulting from 

‘ government action between (de jure) and adventitious ( de facto ). 
There is no constitutionally imposed requirement that public 
officials take action to remedy de facto segregation. That con- 
clusion has been expressly stated by four Circuits, i.e., the 
Sixth, Seventh, Tenth and our own Second Circuit (Offerman v. 
Nitkowski, 378 F. 24 22). The United States Supreme Court has at 


least twice denied certiorari in such cases 


and Bell, 377 U. S. 924). 


Cc. The January statement, as all other educational policy 


Statements of the REGENTS, is a statement of educational policy 
which the Board is authorized but not required to adopt. Conse- 
quently, complete failure on the part of the REGENTS to adopt any 
Statement on the subject of racial integration in the public schools 
would not violate any constitutional requirement or provision. For 
that reason, even if one such statement limited any other such 


atement in any way, no constitutional violation could exist. 


POINT III 


LEE v. NYQUIST DISTINGUISHED 


Plaintiffs seek to rely on Lee v. Nyquist, 


Ww 
— 
YY 

~ 

. 

r 

ps 
wn 
aS 

U 

. 


. 710, affd. 402 U. S. 935. 

ich reliunce is misplaced, however, since the statute 
invalidated therein was a radical prohibition against all efforts 
(except by clected boards of education) to remedy racial imbalance, 


whether caused de jure or by adventitious housing patterns. The 


Statute was clearly "an explicit and invidious racial Classifica- 


9. 


tion" and "denies equal protection of the law.' 

The January statement of the REGENTS, on the other hand, 
relates solely to administrative educational policy matters, and 
neither expresses nor could result in any such prohibition. 

The decision in Lee was based on a finding by the Court 
that plaintiffs had made a good case for the applicability of the 
principle of Reitman v. Mulkey, 387 U. S. 369. That decision, 
in turn, relied on the "historical context", “immediate objective", 


c 


and "ultimate effect" of a statute which could "significantly 
encourage and involve the State" in racial discrimination. 

The three criteria of Reitman v. Mulkey, 387 U. S. 369, 
however, are not met in the case at bar: 

a. The "historical context" criterion: 

The historical context in Reitman was a chang 
which turned restrictions against impermissible 
action into encouragemen 
Here the desirability, and requirement, to remedy 
racial segregation is affirmed, and it is only 
some of the means of achieving the objective which 
are addressed. 

b. The “immediate objective" here, in 
contrast to Reitman, simply was to reflect educa- 
tional considerations associated with the assign- 
ment and transportation of children to school. 

e. The “ultimate effect" in Reitman was 
found to be to increase certain types of racial 


discrimination in housing. Here the “ultimate 


effect", at the very worst, is a short delay in 


one of the steps in certain pending proceedings 
Nor is the criterion of Hunter v. Erikson 
393 U. S. 385 met. In that case, an amendment 


the Akron City Charter was involved, which add: 


onerous requirements for zoning enforcemer 


10. 


ceedings if based on ‘racial, religious or ancestral 


grounds, but made no such requirements 
other grounds. The amendment thus constituted 
clear racial classification. Th- REGENTS state 
ment of January makes no such distinction 


It is submitted therefore that plaintiffs 


derive no comfort from Lee. 


CONCLUSION 


For all the foregoing reasons defendants submit 


action and complaint herein must be di sed. 
Respectfuliy submitted 
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ANN SCRUGGS, ap iCiLs THCMAS and 
LVELYN PERKIN 


Plaintiffs 
Vv. Civ-75-74 


JOSZPH VW. NcGOVeRN, Chancellor of the 
Doard of Resents oF the Gtate of New 
Yor; WILLARD A. GENRICH, a member of 
the Doard of Revents; TNS FPOARD OF 
REGENTS OF THE STATS OF ini Yor; and 
DR. EWALD B, NYCUIST, Commissioner of 
Education of the State of New York, 


Yefendants 


APPEARANCES: HERMAN SCHWARTZ, £59., Amherst, New York 


and 

NATHANISL JONZS, ESQ., New York, New York 
and 

GEORCE ll, PRZEL, ESQ. and STUART QR. 


a of *, % 
COHEN, ESQ., Lackawanna, New York 
for the Plainti: 23. 


ROBERT DP, STONE, ESQ. and JOHN P, JE! 

E3Q., Albany, New Yors, for Defendants 

Joseph VY, licGovern, The Roard of Regents 

of the State of New York and Dr. Lwald BD. 
 ¢ Nyquist. 


EDWARD L. ROBINSON, §50., Duffalo, New 
York, for befendant Willard A, Genrich 
The complaint alleges an action under the Civil 


Rights Act, 42 U.S.C. § 1983. The plaintiffs, residents 


i 
nN 


of the Cities of Lackawanna and Puffalo, bring this 
action to declare unconstitutional a policy svatement of 
the Doard of Megents of the State of New York which they 
nllege has the purpose and effect of preventing the New 
York State Commissioner of Education from fulfilling his 
statutory and constitutlonal duty to desegregate the 
public schools of t. tate of New fork. The plaintifis 
in this case are appellants in cases pending before the 
Board of P gents seeking orders directing the Cities of 
Lackawanna and Buf?alo to end discrimination in their 
schools. In January 1975, orders were issued by the 
Commissioner, returnable in February, directing the 
Boards of Education of Buffalo and Lackawanna to show 
cause why prior plans 02 integration should not be inm- 
plemented. On January 14th, the Commissioner issued 
pimilar orders directed to the public schools of Utica, 
Newburgh and Mount Vernon. 

The complaint charges that in 1974, after four 
new Regents were anpointed, they sought to induce the 
Roard to retreat from its prior policy favoring inte fra- 
tion of the schools. Finally, on October 25, i974, a 
new statement was issued which repeated the Regent's 


prior policy but agreed that under certain circumstances 


— a 


parents ouvht to be able to employ grievance procedures 
4f transscrvtacion would have a detrimental effect upon 
the health and safety of their children. After the 
issuance of the show cause orders in January, the 
Negents issued another policy statement on January 22, 
1973, which ceads as follows: 


At a time when social changes in our 
society are both rapid and radical, it 
is important that pubdlic officials be 
sensitive and compassionate in their 
deliberations and decisions. The Negents 
are nware that in the matter of racial 
dntegretion in the nublic schools of the 
State of New York there is at issue not 
only the Cevelonment of young peovle but 
also their tumediata and continuing 
welfare. The social and political ideals 
that inform American society command us 
to adhere to the principle that it is 
Gesirablie for pergons of different ethnic 
origins to conduct their education to- 
gether. Yet the Negents recognize that 
wa should not, in pursult of that prin- 
ciple, ignore others rational and legally 
justifiable views of our citizenry. 


The Negents have recently stated 
their policy on the desirability of the 
integration of public schools. They 
here affirm, in support :ad in addition 
to that statement of policy, that their 
view of integration is not based on 
quantitative measures of school povu- 
Intion. Integration coes not, by 
cefinition, require that racial quotas - 
be used in determining the proper or 
Ccegirablie composition o?% population 
within 2 school. If a school district 


is making, and hag made, a serious effort 
to bring about cqual opportunity for 
learnins amongst its students, including 
the opportunity for children of various 
ethnic srcounps to interningle and to saare 
a comaon learning environment, then the 
Regents maintain chat the population of 

a school within a school district need 
not be reouired to be comprised by, or 

be measured by, ratios or quotas of white 
to black (or Hisvanic) students. The 
Negents expect that if a school district 
avails itself seriously and truly of 
evailable means to integrate its student 
ponulation, then it should not be re- 
guired to establish or maintaia particu- 
lar ratios of students from different 
ethnic origins. fn iwhort, racial integra- 
tion coes not, in the Resents’ statenan~ 
of policy, imply quantitative racial 
balance ia all schools witain a district. 


The statement was adopted by a vota of nine in favor, 
four opposed, witha two members absent. Pefendant 
Willard A. Genrich voted in favor of tho statement and 
Chancellor Joseph W. HecGovern, against. Defendant 
Dr. Evald B. Nyquist is not a member of the Board of 
Regents and could not, and did not, vote on the stat 
ment. He serves at the pleasure of the Doard of Regents 
who may dismiss him at any time should he disobey their 
policies. 
The complaint charges that the purpose of the 


statement was to prevent the Commissioner from proceeding 


Se 


with efforts to integrate the public schools in the cases 
of the five cities in which he had issued show cause 
orders. It seeks a declaratory judgnent that the policy 
statenent of January 22, 1975, be held unconstitutional. 
The cezvendants have filed a motion to disniss 
the complaint stressing a number of grounds. First, that 
the court lacks jurisdiction over the subject matter he- 
cause the Zacts presented do not present a case or con- 
troversy and the issue has become moot because of the 
adoption of two further policy statements by the Poard 
of Regents clarifyiny the January statement. The defense 
moves to dismiss pursuant to Rule 12({d)(3) Zor failure 
of the complaint to state a claim upon whica rellef can 
be cranted. Secondl; the defendants ursze that the 
court Goes not have jurisdiction over the persons of 
the defendants, and, finally, that venue is not properly 
in this district. 
Several affidavits have been filed in support 
of the motions. It appears that following the 
January 22d statement, the Board issued a further 


statement on February 20, 1975. According to the 


« 


defense, the February 20th statement makes clear that 


ho possible inference should be made that the January 
statement was intended to interfere with the judicial 
power of the Commissioner to deal with segresation in 
the schools. For thig reason, defendants urce the 
policy of the Poard is in keeping with the Constitution 
and the decisions of the Supreme Court. Plaintiffs 
Simply urze the fact that the statement of the Board 
hag had the effect of preventing action by the Comnais- 
Bioner. The orders to show cause have not been re~- 
instated to date. 

Because the complaint alleves that the 
statement had had the effect of preventing Lr. Nyquist 
from intezrating the schools in the Cities of Duffalo 
and Lackawanna, it arguably states a cause of action 
and a motion under “ule 12(5)(5) must be denied. The 
court has considered the cefendanits?® orgumnent that the 
January 22d statement of the Board does not deal with 
constitutional requirements ag to the elimination of 
Ge jure segrefation but only deals with the Gesirability 
a3 a matter of cducattonal policy of achieving racial , 


integration in the public schools. Nevertheless, in 


the court's view, the complaint, taken as a whole, 


Yee me 3 


i a 


States a cause of action which, at this staze of the 


~ 


Litigation, ought not to be dismissed. in addition, 
because the record has been supplemented by arftidavits 
submitted by the defendants, the motion may be con- 
Gidered 23 one for sumaary judgment pursuant to Tule 56. 
But the information supplied coes not afford relie? to 
the defendants because plaintif?is maintain that the 

} impact of the January statement continuss, pointing out 
that the Commissioner has rot reinstated the show cause 
orders. 

: 4 
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have personal jurisdiction of the defendants is without 


merit. All individual defendants are residents >? the 
State of lew York. lJliumerous cases under 42 U.S.C. 
ff 1983 have been brought against school boards and 
boards of regents similar to the Doard of Negents of 

, the State of New York and agalast individual menbers of 
such boards. See Adams v. City of Colorado Sorings, 


~~ — ————————————————————————— ae See 


308 F. Supp. 1397, 1401 (D. Colo. 1970); Lee v. Rd. of 


$$ -- — 


Negenta of State Collezes, 441 7.2d 1257 (Vth Cir. 1971) 


and Janes v. W. Va. Fd. of Regenta, 522 PF. Supp. 217 


ED. WeVa. 1971), nfi*d, 443 F.2d 735 (Ath Cir. 1971). 


Taran es A-L4e 


Defendants argue that venue is improper because 

the only cefendant who yesides in the Vestern District 
wiliard A. Genrich who, according to the cefense, is 

nm nominal party since he is only one member of the Pifteen 
member Board of egents. 

Under 23 U.3.C. { 1391fa), 12 jurisdiction is 
based in whole or in part on tae presence of a gederal 
question, sult must be brought in the district where all 


defendants reside. Uowever, an exception to that rule 


exists in situations, like the instant one, where multipie 
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defendants reside in different 
state. 23 0.S.c. 9 1392{n}). To avail themselves of the 
provisions of 3 1592{a), plaintif?'s action must be any 
civil action, not of a local naturs. "Local" has 
traditionally been held to refer to in rem suits. ‘See 


frene erally 1 tioore's Federal Practice para. 0.143(2). 


Section 1592{a) comes into play when multiple defe Gants who 
reside in different districts of tne same state are proper 
or necessary or indispensable parties. ©e8 1 Moore's 
Yederal Practice para. 0.143(1), at p. 1456. It has long 


been recognized that members of a public body are proper 


parties. See, 0.g-, McCardle v. Indianapolis ‘ater Co., 


— oo 


272 U.3. 400 (1923). In this case the defendant Genrich, + cate 
a resident of the Western District of New York, is sued 
individually and by virtue of the of?ice he holds. It 

is nlleged that he is unlawfully threatening to nerform 


an act which is in violation of his official cuties. Ne 


ig a prover party. Northern Indiana Public fervice Co. 


ve. Public Service Con*n., 1 F. Supp. 296, 2938 (N.D. Ind. 


1932). Venue was sustained in a prisoner civil rights 
puit where one cefendant was a resident of the Eastern 
Ae 


District of Wisconsin and the other a resident of the 


Western District of Wisconsin. Simply citing 9 1892{n) 
the court siated that venue micht be laid in either dis- 
trict. German v. Schmidt, 330 F. Supp. 430 (V.D. Wis. 
1971). 

All motions by the defendants to dismiss the 
complaint, uryed in the original and in the amended 


notices, are denied. 


So ordered. 
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LATED: June 9, 1975 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY NDERSON, MAZELL PEOPLES, CHRIST! 
JAMES, JIE BARNES, CHRISTINE PEYTON, 
FRANCINE TOLLIVER, ELIZABETH [t EFIELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 
THOMAS and EVELYN PI INS, 
Plaintiffs, CIV - 75 - 74 
-Vs- NOTICE OF APP] 
JOSEPH W. McGOVERN, Chancellor of the 
Board of Regents of the State of i ark: 


WILLARD A. GENRICH, a member of the Board 


of Regents; THE BOARD OF REGENTS OF THI 
STATE OF NEW YORK; nad DR. EWALD B. NYQUIST, 
Commissioner of Education of the Stat 
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ante i aes nn 5 _ Seger , ive 
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m ~ m 7 “ a " 77 f ‘ - 
STATE OF NEV YORK; JOS H W. McGO t; ‘Sop ell OL =i oO 


the Board of Regents and DR. EWALD B. NYQUIST, Commissioner o; 
Education of the State of New York, HEREBY APPEAL to the United 

States Court of Appeals for the Second Circuit, from the Order of 
the United States District Court for the Western District of New 
York, Judge John T. Curtin, entered in the Office of the Clerk of 
the United States District Court, Western District of New York 
the 9th day of June, 1975, in this action, pursuant to 28 U.S.C. 


1292(a). co 


DATED: June 23, 1975 


TO: 


HON. JOHN K. ADAMS 
Clerk 
United States District Court 


} 


Western District of New York 
604 United States Courthouse 
Buffalo, New York 14202 


HON. A. DANIEL FUSARO 

Clerk 

United States Court of Appea 
for the Second Circuit 

United States Courthouse 

Foley Square 

New York, New York 10007 


-_ 


HERMAN SCHWARTZ, Esq. 


’ 
525 O'Brian Hall 
°° 


SUNYAB North Campus 


JATHANIEL JONES, Esq. 
NiwAsc ew Cee. 
1799 Broadway 


New York, New York 10019 


STUART R. COHEN, ESq. 


Legal Aid Bureau of Buffalo 
281 Ridge Road 
Lackawanna, New York 14218 
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EMLYN I. GRIFFITH will move, pursuant to Rule 26, paragraph (c) 


of the Federal Rules of Civil Procedure, at 


se) 


Motion Term to 
be held in the United States Post Office and Courthouse in 
Albany, New York, on the 21st day of April, at 10 o'clock in 
the forenoon on that day, or as soon thereafter as counsel can 
be heard, for a PROTNCTIVE ORDER providing that discovery not 
be had, upon the following grounds: 

he That the questions sought to be propounded and 
records and material sought by plaintiffs are wholly irrelevant 
to the subject matter involved in the said action and complaint 
pending in the United States District Court for the Western 
District. 

ee That the said questions and materials govern 
matters which are privileged, and that such questions represent 
a wholly unwarranted invasion of the executive decision-making 
process. 

J That the said questions and materials would 
cause the parties and other persons involved, annoyance, 
oppression and undue burden and expense. 

4. That there is presently pending a motion to 
dismiss the said action and complaint in the said cause, on 
the merits, which said motion is returnable on April 7 before 
the United States District Court for the Western District of 
New York, sitting in Buffalo, and that pending the determina- 


tion of said motion to dismiss the action and proceeding 


herein, all further proceedings in relation to the taking of 


Said depositions should be prohibited by the Court. 


District Court for the Western District of New York is 
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grounds, and that the sufficiency of th mplaint is also 


challenged on several well-founded grounds, and that the 


Court should therefore not allow discovery when jurisdiction 


is doubtful and when the sufficiency of the complaint is 


likewise subject to the most seripus-don>t.— 
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STATE rU ; < LIX © I iil) Db. lYOl LO, 
Commis: of Fducation of the State of 
New York ’ 
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Upon + sur ind complaint t ti of Mot 
j I ) F 


a< s ; TT : Cc 
pending in tne United States District Court for the Western 
District of Ne York, ana upon the NOTICES OF DEPOSITION ir 
such cause serve 7 ‘alata’ +t ry oo ’ y } - ot > . 
s 1use, §s ved upon two persons named as parties in the 
said cause and pon four othe persons ] ber 

‘ lus anc 1! n you? ) cx ft rs NS, 1.@., members of 7 


BOARD OF REGENTS OF THE UNIVERSITY OF THE STATE OF NEW YORK 


which BOARD is the principal party defendant 
said NOTICES OF DEPOSITION stating that all of said DEPOSITI 


will be taken in Albany, New York, and proposed to begin 


a part hereof, the defendants herein together with Regents 


KENNETH B. CLARK, GENEVIEVi IN, WILLIAM JOVANOVI 
EMLYN I. GRIFFITH, move the Court, pursuant to Rule 26, 


PROTECTIVE ORD! 


Le 


“R prohibiting discovery, upon the following grounds: 


That the questions sought to be propounded and 


records and material sought by plaintiffS are wholly irrelevant 


to the subject 


pending in the 


matter involved in the said action and complaint 


United States District Court for the Western 


District,,.in that the sole issue herein is the question of 


constitutionality of an educational policy statement adopted 


by THE BOARD OF 


REGENTS in January, 1975 and that therefore no 


questions of fact arise, the said document being before the 


Court and speaking fo. itself. 


ie 


That the said questions and materials sought to 


be propounded and sought by plz intiffs nmcern matters which are 
t I J t 


privileged, ir 


invasion of the 


ae 


ae ) 
~ 
na 


plaintiffs 


that such questions represent a wholly unwarranted 
executive decision-making process. 
That the examination and materials sought by 


in would cause the parties and other person 


> 


involved, annoyance, harrassm nt, Oppression and undue burden 


and expense. 


4 


That there is presently pending a motion to dis- 


miss the said action and complaint in the said cause, which 


Said motion is 


- 


returnable on April 7 in Buffalo and that, 


pending the determination of said motion to dismiss the action 


and proceeding 


herein, all further proceedings in relation to 


the taking of said depositions should be prohibited by the 


Court. 


District Court 


That the jurisdiction of the United States 


J 


by said motion to dismiss on several well-founded grounds and 
that the sufficiency of the complaint is also challenged on 
several well-founded grounds and that the Court should 
therefore not allow discovery when jurisdiction is very 
Goubtful or not existing, and when the sufficiency of the 


complaint is likewise subject to the most serious doubt. 


et tee 


eee: 


ROBERT D. STONE 
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for Legal 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


MARY ANDERSON, MAZELL PEOPLES, CHRISTINE 
JAMES, ANNIE BARNES, CHRISTINE PEYTON, 
FRANCINE TOLLIVER, ELIZABETH MINNIEFIELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 
THOMAS and EVELYN PERKINS, 
ppd ah matte IN SUPPORT 
Plaintiffs, OF MOTION FOR 
PROT ECT IVE ORDER 
-Vs- (U.S. Dist. Court 
Western Dist. 
JOSEPH W. McGOVERN, Chancellor of the CIV = 7h 74) 
Board of Regents of the State of New Yor] 
WILLARD A. GENRICH, a member of the Board 
of Regents; THE BOARD OF REGENTS OF THE 
STATE OF NEW YORK; and DR. EWALD B. NYQUIST, 
Commissioner of Education of the State of 
New York, 


Defendants. 
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STATE OF NEM 


COUNTY OF ALBANY 


JOHN P. JEHU being duly sworn deposes and says: 
by That he is an attorney duly admitted and qualified 
as an attorney and counselor, solicitor, advocate and proctor of 


the United States District Court for the Northern District of 


New York, is associated with ROBERT D. STONE, Counsel and Deputy 
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Commissioner of Education for Legal Affairs, and 
the cause at bar. 

ran That this Affidavit is made in support of the 
defendants' motion for a PROTECTIVE ORDER, prohibiting the taking 


Of depositions of the-Commissioner of Education and five members 


of THE BOARD OF REGENTS in the above-entitled matter. 


Oo fa, .3 


herein is a declaration by the United Stat 
. for the Western District Of New Yor} that 
“ae Of educational pol icy adopted by defendant 
OF THE UNIVERSITY OF THE STATE oO] JEv] YORK 
: is unconstitutior ee, 
4. That the complaint her: in 


cont 


the 


b Af 


complaint 


S District Court 


a certaln stat ment 
TH BOARD O} REGENTS 


various 


ains 


. allegations relat ing to remarks allea lly made and views 
: allegedly exchanaed among various individual members Of THE 


BOARD OF REGENTS 


sAOLliLoO, 


of the State Legislature, and among individual members of THE 
BOARD OF REGENTS end the Commissione; Of Education. 

no oe That all such alleaed remarks, statements and 
views are entirely irrelevant to the sole issue here; ig Men Ge 
whether or not the January 22, 1975 educ ational] policy state- 
ment adopted by THE BOARD OF RFC TS is constitutional ; that 
Sucn statement speaks for itself and must be judged sol; ly on 
the basis of its content. 

6. That the January 22 Statement could not be, and 
was not, adopted by any Single member of HE BOARD OF REGENTS 


but was necessari] y adopted by the entire BOARD OF REGENTS, 
the vote having been nine members in favor, four members 
t Opposed and two members absent + that the election of individual 
members of THE BOARD oF REGENTS is not accomnlish 1 by indivi- 
' dual legislators, but by the entire State Lea Slature. 


N 


fone tad h 


7. That as a result, any statements made by indivi- 
dual legislaters and by individual members of THE BOARD O} 


REGENTS are wholly irrelevant to the determination of the sole 


That THE BOARD OF REGENTS Since the filing and 


service of the complaint herein and on Februar’ 20; Lo FSi) 


~ 
~ 

N 
—) 


adopted two further statements of educational policy con- 


cerning racial integration in the public schools, which further 


statement render the complaint herein mot, in that the later 
statements amplify and clarify the January 22 statement so as 
to clearly negate the inferences plaintiffs seek to draw - im- 
properly - from the January statement. 

9. That the statement of January 22, 1975 is 
clearly addressed solely to the matter of racial integration 


oe a) 


fu 


in the public schools as a matter of educational policy, an 
i pf x? 

reaffirms the policy of the defendant THE BOARD OF REGENTS 

that such integration is desirable; that such statement does 

not purport to deal in any way with constitutional requirements 
z i i 3 

relating to the elimination of de jure segregation; that the 
5 Bh. 

Statement of January 22, except to the extent that it reaffirms 

prior Regents policy as to the desirability of racial inte gra- 

tion in the public schools, deals solely with one of the means 


for identifying segregated schools and for achievino intecra- 
Y : J J 


ted schools, namely, the use of quantitative measures of 


population, and does not suggest that other means for detecting 


a 


and correcting segregation should not be used; that as a 


Ha bat f° 


the statement, even without regard to the further statements 


of February 20, 1975, can in no way be construed or applied 
in such a way as to offend a constitutional right of any person; 


and that the statement of February 20, 1975, which amplifies 


and clarifies the statement of January 22, 1975, expressly 
States upon its face "We understand that de jure segregation 


not at issue; it is unconstitutional." (Emphasis supplied.) 


I~ 
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10. That the Commissioner of Education, both 
immediately after the February meeting of THE BOARD OF REGENTS, 
and again after the March mecting of THE BOARD OF REGENTS and 
at other times, publicly stated that he will proceed with 
five appe. .s presently pending before him and involving racia] 
segregation in the public schools of Buffalo, Lackawanna and 
three other city school districts, and that, after a review 
by himself and his staff of the integration plans set forth in 
certain orders to show cause previously issued by him in those 
appeals, for the purpose of insuring consistency of all such 
plans with all policy statements of THE BOARD OF REGENTS, in- 
cluding the February statements, he will reschedule oral 
argument upon each of the said five orders .o show cause; that 


such public statements clearly demonstrate that the defendant 


DR. EWALD B. NYQUIST has not abandoned, for any reason, his 


intention to implement the expressed policy of THE BOARD OF 


desirable; that all of this cle rly shows that the comp] nt 


herein is moot. 

i. 1]. That the depositions recor her SO 

; relate to "positior and views" 1 aes tions or discussi< e 
by individual members of THE pC O GENTS, "contact d 

P communications" between individual members OF ‘4 BOARD ¢ 
REGENTS and individual membe Of the State Legislatur . ha 
any such individual positions, vie 3, COMMunications and - 
cussions, apart from being entirely irrelevant to the issue in 
this case, are part of the executive decision-making proc ¥ 
can only be expressions of individual views and opinions which 
all such individuals have a constitutional right and a stat 1tory 
duty to express, and are thercfore privileged as being in ¢} 
nature of, intra-governmental opinions, recommendatic Sis ice 
and deliberations com; rising part of the process by which 
governmental decisions and policies are forn ulated, and ar 
therefore immune from discove ry proceedings. 

12. That it is only the stater t of the entir 

BOARD OF REGENTS adopted on January 22, 1975 thet is at issue 

in this action, that such statement is correctly set forth in 


paragraph 7 of the complaint, and that a copy thereof is also 


attached to defendants' Affidavit in Support of the Motion to 
Dismiss the Complaint; that the educat ional policy stat ants 
of THE BOARD OF REGENTS, adopted in October, 1974 and Janu: ry 
o 3 and February, 1975 ar 411 publi locuments, freely availabl 


and widely disseminated, and are directly before the Court; 
and that no discovery proceeding is needed to produce then; 
that the five show cause orders of the Commissioner of Educa- 
tion are likewi~e before the Court, having been attached to 
the complaint herein by plaintiffs in full. 

13. That therefore all documentary evidence needed 
for the consideration of the sole issue of the complaint, ey ee 
the guestion of constitutionality of the January statement, is 
actually before the Court. 

14. That members of THE BOARD OF REGENTS receive 
no salary for their extensive and time-corsuming services; 
that their duties require them to travel to Albany at least 
once in each of cleven months of each year, where they spend 
at least three days each month; that prior to and during each 
such meeting, they review large and ever increasing volumes 
of materials; that to require them to make additional trips 
from distant places for wholly irrelevant purposes clearly 
constitutes harrassment, annoyance, and an undue burden and 
expense and an interruption of their professional and occupa- 
tional work, at great loss in time, effort and money. 


That ther are over 750 school districts in this 


~ 
uw 


State, as well as large numbers of institutions of higher 
learning and large numbers of professional practitioners in 
3} k i 


the various professions, which may be affected in one way or 


another by various actions taken by THE BOARD OF REGENTS; that 


there are five 


the pending apy 


involving raci 
individual mem 
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rights of eal] 
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he authorization of 
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matter and 
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District Court for the Western District of New York returnable 


on April 7, 1975 and that in view of the pendency of a decision 

ay on said motion no deposition should he authorized to be taken. 

20. That for all the foregoing reasons it is 

urgently submitted that the Court should issue a PROTECTIVE 
ORDER herein prohibiting the taking of depositions aS demanded 

. . ‘oe . . . + . . 

: by plaintiffs in their notices of depositions dated March 11, 

' = P - . a4 or «9 

. 1975 and notices for April 9 through April 21, 1975 as adjourned 


‘ 


to April 23 through May 5, 1975. 


Sworn to before me this 


UNITED ST RICT COURT 


i deat de na eee x 
i NORTHE R!} OF NEW YOR} 
ON, ELL PI LJ a Cit 
‘ J 
ie ANNIE BAI » CHRISTI? I 
} ° r Tr tr 7 art = 
iJ LUtsis ’ i] | LU, 
iil Arseny 4 ’ 
ind EVELY I 
) ry EL e "TU o£ VA 
Plai l ’ CzV¥ = 7 = 7 
-VS 
_ 
| J, Chancellor of th 
_- +} > e ~ KY a 4 - . 
é C cn ) i C .eV ror ; 
| } - £ } . - 
| ’ a ™@ I oO] thi oar 
i mm OF § ENTS O THI 
; and DR. EWALD B. NYQUIST, 
} ication of the State 
De fen: ‘ 
BRIE 
IN SUtPORT OF MOTION FOR ! TRCTIVE OPNDET 
= as 
on behalf of 
POARD OF REC S OF THE UNIVERSITY 
O] ij OF NEW Paar aT W. McGc Ly 
‘tr » WH > D < ) T.” r < t ’ 
CHA Ex THE B i 3 I ox ¢ 71 > O} 
NEW YO! EWAL ‘ Loa, « ; ( TION, 
, ana mM asl vi rt + ‘obs ’ G EVI! , ° 4 [} 


WILLARD 


rH 

a 

= 
o 


ROBERT D. STON 
Coun ] i Deputy Commissioner 
for I al Affairs 
reroene =a ’ 
JOHN P. Jf 
Assoc COM? eo 
iy ay Atto1 for Defendant 
c+ 7 . 4 T ~ + 
wldle ft a r i it 
> ay wy 19994 
Alb r . I . 12234 
(518) 474-6400 
EDW lee ROBT! N 
WILLA “e 7 " 
QIAN ‘ ‘ 
22UU i ye 1 L 1 porte eekr 
Rif $F 41 y 
BDurCcaio, . dx 


TABLE OF CONTENTS 


° Page 


Point I: A Protective Order is necess iry 
pending a decision of t 
States District Court for the 


Western District of New York on 
Defendants' motion to dismiss the 
complaint for lack of jurisdicti 

and for insufficiency. Sh nn Se ene ee 


Point ITI: A 


Protective Order is necessary to 
secur the integrity of tl Lntra- 
goverr ntal ¢ LSio poli = 
making process of the Board of 


Since the information soucht is 
wholly irrelev t- to 2 determina- 
tion of the so] non-factual issue 


Point IV: A Protective Order is required to save 


tne members of the Board of } Jer 
and the Commissioner of Education 
fron unjustifiable and ne ess 


harrassment, annoyance and undue 


burden and expense. oe elt Pe Gece Bice: 1 ee 


Point V: A Protective Order is required where 
the jnrisdiction of the Court is 
doubt il. Oy ee eh etna ae Be?) Spit lg Sie wo) 


br ithe 7 haan apt CE ee ee ee ee ee 


N 


@ 


TABLE OF 


Cannon 


Car 1 Zei 
318 


Cates 
Clark 


Commit 


463 


Walled Le 


Zacker v 


4 . 


UNITED 
NORTHERN 


les oh iapeal es 
STATES 


DIS 


DISTRICT 
TRICT OF 


COURT 

NEW YORK 

. MARY ANDERSON, MAZELL 
JAMES, ANNIE BARNES, 
FRANCINE TOLLIVEE 
YVONNE HENLEY, ANN 
THOMAS and EVELYN PEI 


PEOPLES, CHRISTINE 
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JOSEPH W. MCGOVERN, Chancellor of the 


Board of Regents of the State of New Yerk; 
WILLARD A. GENRICH, a member of the Bo i<d 
of Regents; THE BOAKD F REGENTS OF THE 
STATE OF NEW YORK; and DR. EWALD B. NYQUIST, 
Commissioner of Education o£ the State of 


New York, 


Defendants. 


BRIEF 


IN SUPPORT OF MOTION FOR PROTECTIVE ORDER 


on behalf of 
ar THE BOARD OF REGENTS OF THE Ut? 1IVE RSITY 
» OF THE STATE OF NEW YORK » JOSEPH W. McGOVERN 


CHANC 

' NEW YORK, 
and R 

WILLARD A. 


ELLOR OF THE BOARD OF REGENTS OF 
DR. EWALD B. NYQUIST, COMMISSIONER OF 
GENTS KENNETH B. CLARK, GENEV 
GENRICH, WILLIAM JOVANOVICH 


THE STATE 


ITE OF 
EDUCATION, 
IEVE S. KLEIN, 

and EMLYN I. 


Stateme nt 


The complaint herein seeks solely a 


a United States District Court for the 


that a certain educational policy statement adopted 1] 
OF REGENTS, and relating tc correction of racial sec 1onr 


the public schocis as a matter of 


tut 


ional. 


consti 


Civ - 


GRIFFITH 


declaration of 


74 


That statement is before the Court, being quoted in 
full in the complaint. 
: Defendants have moved to dismiss the complaint, pur- 
Suant to Rule 12 (b) of the Federal Rules of Civil Procedure, 
for lack of jurisdiction and insufficiency, in that the complaint 
fails to present a case or controve rsy; in that subsequently 
adopted statements of THE BOARD OF REGENTS have rendered the 
complaint moot; in that THE BOARD OF REGENTS is not a "person" 
within the meaning of 42 U. S. C. §1983 and §1343 upon which 
plaintiffs purport to rely and in that the ot»er named defendants 
are improperly named, and in that the complaint fails to raise 
Substantial federal question. 
Plaintiffs have served six Notices of Deposition. for 
the Commissioner of Education, and five members of THE BOA®D 
OF REGENTS, all returnable in Albany, from April 9 - April 24, 
which dates have been e.atended, by agreement, to April 23 - 
way >, TSTS. 
Such deposition notices seek to discover "positions 


and views", “actions or discussions" by individual members of 


> 
| 
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. THE BOARD OF REGENTS, and "contacts and communications 
between individual members of THE BOARD OF REGENTS and 
individual members of the State Legislature. 

Since Rule 26, paragraph (c) of the Federal Rules of 
Civil Procedure specifically authorizes parties to seek pro- 


tective orders in the District where the Gepositions are to 


be taken, defendants are seeking such an Order in this Court. 


Det FF 


ARGUMENT 
POINT I 


A PROTECTIVE ORDER IS NEC] SSARY PENDING 
A DECISION OF THE UNITED STATES DISTRICT 
COURT FOR THE WESTERN DISTRICT OF NEW 
YORK ON DEFENDANTS' MOTI 
THE COMPLAINT FOR LA 

AND FOR INSUFFICIENCY. 


As indicated above, a Motion to Dismiss the Complaint 
is now pending decision in the United States District Court for 
the Western District of New York. 

If the Motion to Dismiss is granted, then the taking 
of depositions, prior to such decis ion, would be an unnecessary 
and unjustifiable waste of time, effort and money on the part of 


‘ the public officials whose depositions are soucht 


Even if the Motion to Dismiss is not granted, the 


testimony and documents sought by the plaintiffs are irrelevant 
to a determination of the sole issu before the Court in this 
action, i.e., whether the January 22 statement is unconstitutional. 


It is therefore submitted that a Protective Order 


should be granted for this reason. 
POINT: Ti 
A PROTECTIVE ORDER IS TO SEC'JRE 
THE INTEGRITY OF THE INTRA-C VERNMENTAL 
DECISION AND POLICY-MAKING PROCESS OF THE 
BOARD OF REGENTS. 
Plaintiffs seek the disclosure of Statements, conversa- 


‘ ° tions and materials which are covered by executive privileg 
In speaking of execuLlive Drivilege, the Courts ha 


Stated as follows: 


Such executive 
To the same eff 
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Zacker Viel eetlagee Be. Sa 219 
cert. den. 350 U. S. 993. 


Kaiser Aluminum ¢ Chem, Co. wv. i. Se, 


157 F. Supp. 939 


FP. Rs Bb; 258. 


O'Keefe v. Bo: ing Co., 38 F. R. D. 


Ww 
A 
S 


North American Al fl nes ° 
Aeron. Bd., 240 F. 2d 867; cert. 
den. 353 U. Ss. 941. 


EY a Morgan, 323. U0; Ss. 409, 422. 


Thill Sec. Corp. eae Se ee shies ak ae oe ee 
nevtons : te ev J — 
2 


Change, 57 F. Ry Dit 


Likewise, in Comnittce for Nuclear RP: sponsibility 
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poe) 


Seaborg, 463 F. 2 788, the Court 
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conversations such as are invc ved in plaintiffs disclosure 
proceedings, are: 
". 6 « Comments that must 
be held confidential, in order to 
protect the integrity of the 
executive decision-making process,” 


To the same effect: 


Cates v. LTV Aerospace Corp., 


480 F. 2a 620. 


In the Committee for Nucle ir Responsibility case, 


ee 


after referring to the need for Security in mil itary and diplo- 


matic matters, the Court stated that quite beyond such matt 


". oe © Government may still 
have an interest . however, in 
avoiding disclosur 2 Of documents 


Which reflect int ra-executive 

advisory opinions ana recommenda- 
tions whose 
tributes sult 


ers: 


In Committee for Nuclear Responsibility, the Cour 


pointed out that it is the settled rule that the Court must 


6. 
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balance the moving parties' need for information against the 
reasons which are asserted against disclosure. At this 
point the Court continued: 
". « « this balancing process 

will require an excision ... of 

material which consists purely of 

advice, deliberations and 

recommendations." 

These remarks become doubly important in view of the 


fact that, as pointed out in the following Point, the informa 


sought by plaintiffs herein is entirely irrelevant to the 


determination of t 


certain statement which is before the Court does or does not 


violate the Constitution. 


POINT III 


A PROTECT 
SINCE THE 
IRRELEVAN1 
SOLE NON- 


As the Co 265 
2d 633, at 636: 
"Thus the question is 
narrowed down to whether the 
Gisclosur sougnt 4. « 18 
essential to assure a fair 
determination of the issues." 
In this connection the paramount consideration is 
fact that the sole issue herein is the question whether r 


the educational policy statement adopted by THE BOARI 
on January 22, 1975 is unconstitutional. This is purely a 
matter of law and the statement must be judged by its own 
wording. 

For the determination of this issue of law, it is 


entirely immaterial what an individual legislator may have said 


Las 


to a person being considered for election as a Regent, and what 
such person may have answered. 


The January 22, 1975 statement of THE BOARD OF REGENTS 


was not adopted by any single member of THE BOARD OF REGENTS, 
out by the entire BOARD, i.e., by a vote of nine members in favor 


four members opposed and two members absent. 

The sole issue being a question of law, ie., whether 
or not the statement in question violates the United States 
Constitution, it is wholly immaterial how THE BOARD OF REGENTS 
arrived at the adoption of this statement. It is obviously the 
product of deliberations, studies, and conversations by the in- 
dividual members of tne BOARD, leading to the final adoption of 
the January statement. 

The irrelevance of the information and materials 
sought by plaintiffs is further demonstrated by the adoption of 


two further educational po. y Statements of THE BOARD OF REGENTS 


on February 20, 1975, which statements point out that the January 


Sirability of racial integration in the public schools as a 


fo- 100 
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matter of educational policy; (2) that de jure segregation was 
not involved in any way in any of these statements, the RI 


being fully aware of its unconstitutionality; and (3) tha 


of the educational policy statements of THE BOARD OF REGENTS 


+ 


meant to interfere with 
of Education in carrying out his duties under the law. 
As the Court pointed out in Hesselbine v. von Wedel, 
44 F. R. D. 431, where information sought, under Rule 26 of 
the Federal Rules of Civil Procedure, paragraph (b) is not: 
"relevant to the subject matter 


nvolved in the 


I 
+ ‘ * ™ = B49 ~ 
objection must prevail, and 


"opinions, conclusions or lega 


makes no difference that statements by individuals prior to 


the adoption of such statement may be in error, or may reflect 


hth 


pure wisdom or the most cogent legal reasoning. Likewise, i 


the statement is constitutions 
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members of THE BOARD OF REGENTS reached their individual con- 
clusions leading to.such ultimate adoption are of no consequence. 
As the Court said in Zeiss, supra: 


"The Judiciary, the courts 
declare, is not authorized ‘to 
probe the mental processes’ of 
an executive or administrative 
officer. {citing Morgan v. 


U. Ss, Supra.) This salutary 
rule forecloses investigation 


into the methods by 
cision is reached a ee eee 


PP. R. De S25) and. 313 Uo. 422)..." 


9. 


In Morgan, supra, the United States Supreme Court 


- reversed because the Secretary of Acriculture had been sub- 


: This rule, it is submitted, is based as much on th 
need to protect and respect "the integrity of the administra- 

‘ tive process" (40 F. R. D. 326), as it is on the rec 
ment of Rule 26 that the subject matter must be relevant to 


the issues involved in the pending action, in order to be open 


to disclosure. Wheiner or not the collective result of the 
mental processes of each individual member cf THE BOARD OF 


REGENTS, in formulating his individual decision on how to vote 


~ 


is a document which successfully withstands constitutiona 
attack, such mental processes are utterly irrelevant to a 
determin tion of the constitutionality of the resujt of the 
process. 

It is therefore submitted that a Protective Order 


must be issued herein on this ground as well. 


POINT IV 


A. PROTECTIVE ORDER IS REQUIRED TO SAVE 
THE MEMBERS OF THE EGENTS 

COMMISSIONER OF 
\ND NEEDLESS HAI 


DUE BURDEN AND E 


The members of THE BOARD OF REGENTS receive no salary 
for their extensive and time-consuming services. They are re- 
oe8 sponsible for formulating volicy for the entire range of educa- 
tional and professional matters within their jurisdiction, in- 
cluding the elementary and secondary school system in over 750 


school districts, only five of which are involved in the present 


£o 
controversy, 46 Koards of ce rative Educational Servi ; 
hundreds of institutions of post secondary grade; thous nds of 
professional practitioners 223 professions; and such iddi- 
tional areas as museums, librarie , external @ grees, educa- 
tional television, ana the incorporation educational insti- 


tutions. 


Albany at least once in each of eleven months of each y ey 
where they spend at least three days each month; to attend 


numerous other meet ings and conferences each year; and to review 


large and ever incr easing volumes of materi ils relating to suc} 
meetings. 

To require indi 1dual yr bers of THE BO RD O] iTS 
to make additional trips from distant plac for wholly irrele- 
vant purposes, such as tnose involved hey » Clearly constityt 


harrassment, annoyance and undue burden and expense and an 
interruption of their professional and occupational work, at 
great loss in time, effort and mone 

It is submitted that the Court should protect the 
members of THE BOARD OF REGENTS from such improper, irrelevant, 
useless and unjustifiable harrassment. 

The Office of Counsel to THE BOARD OF REGFNTS and the 
Commissioner of Education has pre sently pending over 70 liti- 
gated matters many Of which involve, directly or indirectly 


Olicies adopted by THE BOARD OF REGENTS or dete rminations of 
t J 


the Commissioner of Education. If disclosure ; roceedings in- 
volving members of THE BOARD OF REGENTS and th Commissioner of 


aNd 
1] 
Education were to be authorized in such mat} FS with respect 
to th roce Of pol Y formulatic a Icatic Lg criqg 
+ © of tl e St Office, would } ‘rious] pered, if not 
made j ISSib] 
Et as urgently submitted that the Court sh uld issue 
a Protective Order herein fo prevent the unjustifi ible harrass- 
ment of members of HI BOARD OF} GENTS « the Cc Ssioner of 


Education. 


A PROTECTIVE ORD 
WHERE THE JURISs 
COURT IS DOUBTF 


As the Court pointed out in Cannon v. United Insuranc 
Co. of America, 352 F. Supp. 1212: 
". « « this Court 


Order. . . discovery wy 
diction is doubtful 


u 
As indicated, there is presently pending a Motion on 
the part of defendant to dismiss the complaint herein for lack 


Of jurisdiction in the Court, in that the complaint fails to 


present a case or controversy; in that the cause at bar is 
moot; in that the Second Circuit has recently held that the only 
Proper defendant in this litigation, i.e., THE BOARD OF REGENTS, 
is not a "person" within the mean ing of the United States Code 
- Provisions upon which plaintiffs purport to rely (Brault Vv. Town 
i of Milton, ne re —_» TSR, Be 1975)); and in that the other 


defendants have been impre rly named. In addition, the Motion 


to Dismiss is also based on failure of the complaint to State a 
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Assaciat 
Atterneys 
State Fdu 
Albany, N 
(518) 474 


a fy 
EDWARD L 
Attorney 


THE UNIVER TY OF THE STATE IF NEW Y in 


THE STATE EDUCATION DEPARTME?S 


ALBANY, NEW Y 26 2234 


Hon. John K. Adams 

Clerk 

United States District Court 
Western District of New York 
United States Courthouss 


wT 


Buffalo, New York 14202 


Dear Mr. Adams: 


Re: Anderson, et al. v. McGovern, et al. 
CIV = 75 + 74 
Enclosed herewith please find Notice of Motion for 
Protective Order, returnable in the United State: District 
Court for the Northern Distri of New York, in All Y, on 


£ 
April 21. 


It 1S presu i that the papers herein, Notice of 
Motion, Motion, Affidavit and brief need to be filed in your 
office as well as in the Office of the Clerk of the nitec 
4 } 4 
L 


States District Court for 
is being sent by even mail. 


Johh?. Jehu 
‘i ‘~~ 


Enclosures 


A-1¢ 4 


e 
—_ 
f} 
T f 
THE S ATE Ff j a | nN A TM é 
a 
7 
a ac f . 
- 
/ ril ve ] ss 
Hon. Jd. R. Scully 
Clerk 
United States District Court 
jorthern District of New York 
Federal Building 
Jtica, New York 
Uti an 
Dear Mr. Scully 
Re: Anderson, et al. v. McGovern, et al 
C2 Pome 4 
Enclosed herewith plea find Not of Mot 
for Protective Order, Motion and Affidavit and brief if} 
th above entitled matter, which i: noticed ror April di, 
in Albany, for filing. 
Sincerely, 
/ ; 
/ v f 
{ if 1 o% 
u 
Jonn P. Je nu 
Enclosures 
o 
.* 


fa-sJv7 


THE UNIVERSITY OF THE STATE OF NEW YORK 
THE STATE EDUCATION DE”?ARTMENT 


ALBANY, NEW YORK 12234 


ASSOCIATE COUSSEL 
> 
. 
° 
April 1, 1975 
Herman Schwartz, Esq. 
525 O'Brian Hall 
SUNYAB Ilorth Campus 
amherst, New York 14260 
Dear Mr. Schwartz: 
Re: Anderson, et al. v. McGovern, et al. 
CIV - 75 - 74 
Enclosed herewith please find Notice of Motion, 
Motion, Affidavit and brief .elating to our Motion for 
Protective Order, returnable in Albany, New York on April 21. 
- Sitcerely, 
" f y 
js! 44 f it 
“cig jovd- ‘A 
> i 3 > yer 
: John PB. Jehu 
‘ 


Enclosures 


hit" 
HE UNIVERSITY OF THE STATE OF KEW YORK 
THE STATE EDUCATION f EPARTMENT 
ALBANY NEW YORK 
ASSOCIATE CC NSEL 
Agel 2, 2975 
Edward L. Robinson, Esq. 
3400 Marine Midland Center 
Buffalo, New York 
ear Mr. Robinson: 
Re: Anderson, et al. v. McGovern, et a : oe 
CTV eT. Lae 
Enclosed herewith please f 1 a copy of our 
papersin the above-entitled matter. 
According to your authorization I have signed 
your name to the Notice of Motion, Motion and brief. 
Sin L¢ LY, 
4 ‘ ‘ 
y 9 
‘ i 
\ 
J6hn P< Jehu : 
, + 
Enclosures 
AestdG 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


MARY ANDERSON, MAZELL PEOPLES, CHRISTINE 
JAMES, ANNIE BARNES, CHRISTINE PEYTON, 
FRANCINE TOLLIVER, ELIZABETH MINNIEFLELD, 
YVONNE HENLEY, ANN SCRUGGS, BLANCHE 
THOMAS and EVELYN PERKINS, 
Plaintiffs, Misc. 39 
-vVs- (Civ. 75-74, W.D.N.Y.) 
JOSEPH W. McGOVERN, Chancellor of the 
Board of Regents of t. 2 State of New York; 
WILLARD A. GENRICH, a member of the Board 
of Regents; THE BOARD OF REGENTS OF THE 
STATE OF NEW YORK; and DR, EWALD B, NYQUIST, 
Commissioner of Education of the State of 


New York, 


Defendants. 


MEMORANDUM IN OPPOSITION TO MOTION FOR A PROTECTIVE ORDER 
1. The Motion Should Be Transferred 
To The Western District of New York. 

For the reasons set forth in the attached affidavit submitted to 
the United States District Court for the Western District of New York 
in connection with the argument on defendants' motion to dismiss, plaintiffs 
urge that this Court transfer this motion for a protective order to the 
United States District Court for the Western Dist Xf New York, where 
the action is pending. Put briefly, plaintiffs' argument is that judicial 
convenience and economy militate against piecemeal and geographically 
fragmented disposition of key issues in this case, especially since, as the 

affidavit shows, 


defendants' motion requires detailed acquaintance and careful analysis of 


the substantive issues in the case, 


A- 774 


The permission to bring a motion for a protective order in the 
: justific 
deponent's home district rranted by Rule 26(c is/only where that district 
» & > S 


is far from the trial venue and it would be unduly burdensome to litigate 


the protective order issue elsewhere. Here, that is not the case, Indeed, 


defendants’ counsel were in the Western District on Monday, May 5, 1975, 
on their own motions to dismiss and/or for summary judgment. 
2. The Deposition Should Be Allowed. 

Should this Court consider the motion for a protective order on its 
merits, it should deny that motion, The notice is not burdensome, the 
depositions will be held at the defendants' place of clioice, and the 
issues are fully germane to the proceeding. As to the claims of juris- 
diction, etc., these will be decided shortly by the Western District and 
are not grounds for any action by this Court. 

Finally, the arguments about privilege are frivolous: the Regents 
are a state agency who administer the state school systems. Its members 
are charged both individually and as a body. They are no more immune to 
deposition respecting possibly unconstitutional conduct than any other 
state officials and administrators, 

7~__-~ 
Respectfully submitted, 
If — 
[ri 
HERMAN SCHWARTZ, a 
Attorney for Plaintiffs 
New York Civil Liberties Union Foundation 
525 O'Brian Hall 
SUNYAB North Campus 
‘ Amherst, New York 14260 
DATED: Amherst, New York (716) 636-2091 


May 8, 1975 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


et 


MARY ANDERSON, et al., 
Plaintiffs, 
AFF LDAVIT 
-vVs- 
Civ. 75-74 
JOSEPH W, McGOVERN, etc., et al 


Defendants. 


SS essessnstssieshssssssenetenssstie-<seennereee 


State of New York ) 
County of Erie ) ss. 
Town of Amherst ) 


HERMAN SCHWARTZ, being duly sworn, deposes and says; 

1. As set forth in plaintiffs' motion papers of April 1, 2, 1975, 
copies of which ave annexed hereto, plaint {fs moved this ‘Court to order 
defendants to bring their motion for a protective order in the United 
States District Court for the Western District of New York, where the case 
is pending, instead of in the Northern District. A copy of defendants' 
motion is submitted herewith, 

2. Through a typographical Oversight, the return date for such 
motion was inadvertently omitted; plaintiff{s' affidavit, 47, makes it 
clear that the motion was to be returnable on April 7, 1975. A copy of that 
motion is attached and incorporated herein. 


3. The fact that the defendants have filed their motion for a 


protec.i, rder iv the Northern District cannot make the issue moot, for 
decidins;, 
the controvers, ‘r the propriety of / that motion in the Northern 


District is not ccsolved. 
4. A study of defendant's motion papers bears out plaintiffs' 


position that defendants' motion for a protective order can and should be 


decided solely in this Court. Almust all of the arguments esented by 


them relate to issues which this Court will have to decide, as follows 


"}. That the questions sought to be propounded and records , | A / 
; Ligon Bits, 

and material sought by plaintiffs are wholly irrelevant to fy JAE 

the subject matter involved in the said action and complaint —— 


pending in the United States District Court for the Western 
District. 


"2. That the said questions and materials poverm matters Ji 
which are privileged, and that such questions represent a ie 
wholly unwarranted invasion of the executive decision- 


making ;recess. 
V 
"3. That the said questions and materials would cause the par 
{ . UV \ 
parties and other persons involved, cnnoyance, oppression 


and undue burden and expense. 


"4, That there is presently pending a motion to dismiss the 


said action and complaint in the said cause, on 1 merits, J A,r 

which said ms ion is returnable on April 7 before the Uniced (1° | vy, 
States District Court for the Western Dis ct of New Yor", y? 

Sitting in buffalo, and that pending the termivrcion of 

said motior to dismiss the action and pr-ceeding rein, 


all further procecdings in relation to the tuxing of said 
depositions should be prohibited by the Cvourt. 


. "al 
"5. That the jurisdiction of the United States District " (7 
: ‘ nee x > $ f ye 
Court for the Western District of New York is chailenred [. arf 
; , ee } 
by said motion to dismiss, on several well-founded + rounds, jy 


and that the sufficiency of the comptaint is also challenged 
on several well-founded grounds, and that the Court should 
therefore not allow discovery when jurisdiction is doubtful 
and when the sufficiency ef the complaint is likewise subject 
to the most serious doubt." 

Notice of Notion for Protective Order, pp. 2-3. 


9. As can be seen alrust all relate to the merits and fundamental 


issucs in this litigation. Thus, 


(a) Point 2, rai. relevance, which can only be decided after 
——e 


studying the complaint and the motions to dismiss. 


(b) Point 2. asserts privilege, which will obviously Le 2 con- 
ares . 


tinuing issue in this cise, tu ve raised on Rule 34, Rule 33, and Rule 36 


motions, 


-—_——-—- 


(c) Point 3, asserts expense and harassment. That can obviously | 
be handled in this Court, and should be, for it involves consideration of 
how vital the depositions are, how broad the scope, etc. 


O-s58 


re | 


(d) Point 4, asserts that a motion to dismiss is pending. 


Obviously, therefore, the protective order decision can best be handled 
where the motion to dismiss will be. 

(ec) Peint 5. urges that this Court has no jurisdiction. But 
again, that can only be decided by this Court, and protective orders have 
to be geared to sucii a decision, 

6. In sum, all of the points raised by defendants in their motion 
for a protective order involve an extensive familiarity with the merits 
of this case, and with the detaiied contentions of the moticn to dismiss, 
to be decided by this Court, 

7. This Court has the inherent power to protect its jurisdictio 
under 28 U,S.C, §1651 and to avoid piecemeal proliferation cf the issues 
in different districts, 

8. The provision of Rule 26(1) which allows for a protective 
order to be sought in other districts is aimed at the. situation where a 
deposition is sought in a case pending in a court distant from the place 
of deposition, to avoid a challenge having to be brought at great time and 
expense in a court distant from the witness's home. Here, we have no such 
situation. Defendants' lawyers have moved to dismiss in this Court, and 
can e-sily bring their motion for a protective order here as well. Indeed, 
it is difficult to understand why they brought their motion for a protective 


rder in a different court than this since the Court would have to familiarize 


itself with the complaint and the merits and for no conceivable sound reason. 


‘ 
e 
Py 
' WHEREFORE, your deponent requests that this Court order defendants 
to bring their motion for a protective order in this Court rather than in 
t b I 
the Northern District of New York. 
. 
Sworm to before me this 
(p'_ day of April, 1975 
e Sif LA 
; / : | [ ‘a «{ o 
Public 
revi ct 
Nota, “ur! ¢ Ave 
Quahtied ( / a 1 
My Comoe n Expires Mach 20, 19.46 
Certificate of Servi 
, 
1 hereby certify that on April 16, 1975, 1 mailed copies of 
the within Motion and Affidavit to Joln P. Jehu, Esq., and 
Edward L. Robinson, Esq., counsel for deferdants. 
Pia oe, 
/ A 
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ee At 7 / 
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